BEFORE THE TENNESSEE REGULATORY AUTHORITY
NASHVILLE, TENNESSEE 43 mon .
T4 PMY 18

IN RE: PETITION OF US LEC ) TN REGULATOR ,‘
TENNESSEE, INC. FOR DECLARATORY ) DICKE T RaSTORITY
ORDER ) DOCKET NO. 02-00890

AIRSTREAM WIRELESS'S MEMORANDUM IN SUPPORT OF ITS AFFIRMATIVE
DEFENSE THAT THE TENNESSEE REGULATORY AUTHORITY LACKS SUBJECT
MATTER JURISDICTION OVER THIS CAUSE

In support of its asserted affirmative defense that the Tennessee Regulatory Authority
(hereafter "TRA") lacks subject matter jurisdiction over this cause, Airstream Wiresless Services,
Inc. (hereafter "Airstream"), by and through counsel, would respectfully state as follows:

INTRODUCTION

This petition arises out of a case originally filed in Shelby County Chancery Court by
Airstream. The suit alleges that US LEC terminated long distance telecommunications services
in violation of the parties' Advantage Customer Service Agreement ("Customer Service
Agreement"). The case before the Chancery Court was stayed pending decision of US LEC's
Petition for Declarafory Order filed with the TRA. US LEC asserts in its petition that
"Airstream's lawsuit to the contrary, this is not a private contract dispute but a question of the
proper interpretation and application of US LEC's tariffs and the rules of the TRA. Such matters

are within the exclusive jurisdiction of the TRA." (emphasis added).

Airstream asserts that the only connection this case has with the TRA is that US LEC is a
public utility regulated by the TRA and that tariffs on file with the TRA are incorporated in the

parties' Customer Service Agreement. However, neither of these facts invokes the jurisdiction of
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the TRA. Thus, the TRA lacks jurisdiction ovér this matter and, therefore, U.S. LEC's petition
should be dismissed and the case referred back to the Shelby County Chancery Court.

LAW AND ARGUMENT

A, THE TENNESSEE REGULATORY AUTHORITY LACKS EITHER
EXCLUSIVE OR PRIMARY JURISDICTION TO INTERPRET THE
PARTIES' CUSTOMER SERVICE AGREEMENT AND, THEREFORE,
PROPER JURISDICTION RESIDES WITH THE CHANCERY COURT
OF SHELBY COUNTY, TENNESSEE, WHERE THIS CAUSE WAS
INITIALLY FILED

A regulatory agency, such as the TRA, may be committed with two types of jurisdiction
over matters traditionally within the jurisdiction of courts; exclusive and primary. Exclusive
jurisdiction exists where it is clear that the legislature intended to deprive courts of their
traditional and inherent judicial powers in favor of administrative agency expertise. On the other
hand, primary jurisdiction is applied where both the court and the administrative agency have
jurisdiction over a particular matter, but the matter is particularly within the competence of the
agency such that the court may refer the matter for initial determination by the agency. In the
instant case, it is clear that the jurisdictional statutes relied upon by US LEC do not give the TRA
exclusive jurisdiction over this matter nor does resolution of this case require the experience and
expertise of the TRA such that primary jurisdiction arises.

4] Nothing in the jurisdictional statutes cited by US LEC indicates that

the legislature intended the TRA to have exclusive jurisdiction to interpret
contracts between a regulated utility and its customers.

US LEC asserts that the broad regulatory power of the TRA gives it exclusive jurisdiction
to interpret the parties' Customer Service Agreement and tariffs of file with the TRA; however
US LEC is incorrect since nothing in the statutes granting TCA regulatory authority deprives

courts of their traditional common law jurisdiction over contract disputes.
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T.C.A. § 65-1-213 (2001 Supp.) provides the general authority of the TRA to regulate
public utilities.! That section provides:

It is the duty of the Tennessee regulatory authority to ensure that the provisions of
Acts 1995, ch. 305 and all laws of this state over which they have jurisdiction are
enforced and obeyed, that violations thereof are promptly prosecuted, and all
penalties due the state are collected.

Moreover, T.C.A. § 65-4-104 (2002 Supp.) provides the TRA with general supervisory and
regulatory authority over public utilities.

The authority has general supervisory and regulatory power, jurisdiction, and
control over all public utilities, and also over their property, property rights,
facilities, and franchises, so far as may be necessary for the purpose of carrying
out the provisions of this chapter.

Supplementary to this grant of "general supervisory and regulatory power" are the specific
regulatory powers granted to the TRA under T.C.A. § 65-4-117 which provides in pertinent part:

The authority has the power to:

(1) Investigate, upon its own initiative or upon complaint in writing, any matter
concerning any public utility as defined in § 65-4-101;

(3) After hearing, by order in writing, fix just and reasonable standards,
classifications, regulations, practices or services to be furnished, imposed,
observed and followed thereafter by any public utility;

Additionally, Chapter 5 of Title 65 provides the TRA with regulatory authority over rates
charged by public utilities.

In addition to any other jurisdiction conferred, the authority shall have the original
jurisdiction to investigate, hear and enter appropriate orders to resolve all
contested issues of fact or law arising as a result of the application of Acts 1995,
ch. 408.

! In response to the TRA's inquiries, Airstream asserts that it is not a public utility and therefore is not, itself,
subject to regulation by the TRA since the telecommunications services it provides are not "affected by and
dedicated to the public use, under privileges, franchises, licenses, or agreements, granted by the state or [a political
subdivision]." See T.C.A. § 65-4-101(a) (2002 Supp.). Moreover, Airstream did not purchase "intrastate access
service" from US LEC under the Customer Service Agreement.
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T.C.A. § 65-5-201 (2002 Supp.). US LEC asserts that these statutes give the TRA exclusive
jurisdiction to interpret the parties' Customer Service Agreement and tariffs on file with the
TRA. However, while these statutes obviously "vest in the Commission [now TRA] practically
plenary authority over the utilities within its jurisdiction," Tenn. Cable Television, Ass'n v. Tenn.
Pub. Serv. Comm'n, 844 S.W.2d 151, 159 (Tenn. Ct. App. 1992), they do not indicate a
legislative intent to deprive courts of their common law jurisdiction over contract disputes.

The legislature may of course grant exclusive jurisdiction over a particular subject matter
to an administrative agency charged with its oversight. See Stewart Title Guar. Co. v.
McReynolds, 886 S.W.2d 233, 235 (Tenn. Ct. App. 1994). However, exclusive jurisdiction
placed in an administrative agency which deprives a court of its traditional and inherent judicial
powers will not be inferred absent a "clear showing of legislative intent to do so." Freels v.
Northrup, 678 S.W.2d 55, 58 (Tenn. 1984). For instance, the statute in Freels, T.C.A. § 60-1-
202, provided in pertinent part:

(a) The [Oil and Gas] Board shall have jurisdiction and authority:

(4) To make rules, regulations, and orders for the following purposes: -

k sk ook

(D To identify ownership of oil and gas wells, producing leases, refineries, tanks,
structures, and all storage and transportation equipment and facilities; . . .

(M) To provide for the forced integration of separately owned tracts and other
property ownership into drilling and production units. . . .

Id. at 57. While the Court found that the statute clearly gave jurisdiction to the Oil and Gas
Board to determine the mineral rights of the two adjacent land owners, it nevertheless found that

such jurisdiction was not exclusive. Id. In so holding the Court found
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no indication in T.C.A. § 60-1-202 of an intention by the legislature to divest the
chancery court of its jurisdiction over boundary disputes. In the absence of a
clear showing of legislative intent to do so, courts will not infer that the enactment
of a particular statute has the effect of withdrawing from the courts their
traditional equitable powers. Repeals of jurisdiction of the courts by implication
are disfavored in the law. '

Id. at 58 (emphasis added). Similarly, in this case US LEC cites several regulatory statutes for
the broad proposition that the legislature also intended to vest exclusive jurisdiction in the TRA
to interpret agreements entered into by public utilities and their customers. However, those
statutes fail to establish any legislative intent to repeal the jurisdiction of the courts to decide
contract disputes. Therefore, it is clear that the courts retained their jurisdiction over civil
actions notwithstanding the broad regulatory powers of the TRA over public utilities. This is
further buttressed by T.C.A. § 65-4-106 which provides that, while the regulatory powers of the
TRA shall be liberally construed, such powers "shall not be construed as being in derogation of
the common law." Interpreting the regulatory jurisdiction of the TRA so broadly as to deprive
the courts of their traditional jurisdiction to decide contract disputes would clearly be in
derogation of the common law.

Moreover, while Airstream denies that this claim arises under the regulatory provisions
of the TRA (discussed more fully below) and denies that any such provisions are at issue in this
case, T.C.A. § 65-3-201(a) makes clear that jurisdiction over civil claims brought under these
provisions are within the jurisdiction of the court and not the TRA. That section provides:

The circuit, chancery courts and courts of general sessions have jurisdiction of all

suits of a civil nature arising under the provisions of this chapter and chapter 5 of

this _title, according to the nature of the suit and the amount involved, and the
circuit and criminal courts have jurisdiction of all criminal proceedings so arising.

T.C.A. § 65-3-120(a) (2002 Supp.) (emphasis added). Thus, even if US LEC is correct in

asserting that Airstream's claim arises under the TRA's regulatory provisions, such a claim would
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still be cognizant in Tennessee courts. The Court would obviously be empowered to interpret
and enforce contracts including any tariffs on file with the TRA.

US LEC's assertion that the TRA has original and exclusive jurisdiction to interpret the
Customer Service Agreement is without merit since there is nothing within the regulatory
provisions which indicates any legislative intent to deprive the courts of their jurisdiction to
decide common law causes of action for breach of contract. Moreover, US LEC's assertion
stands in complete contradiction to the jurisdictional provisions of T.C.A. § 65-3-120(a) which
expressly grants courts jurisdiction over civil claims arising under Chapter 5 of Title 65. US
LEC's petition for declaratory judgment should therefore be denied and the case referred back to
the Chancery Court.

2) This case does not involve corhplex issues of regulatory matters
particularly within the expertise of the TRA and, therefore, the Chancery
Court is not required to defer to the TRA under the doctrine of primary
jurisdiction

The TRA also lacks primary jurisdiction over this case since proper resolution does not
require the experience and expertise of the TRA. Significantly, Airstream does not base its claim
on any alleged statutory violations or violations of TRA rules. Furthermore, contrary to US
LEC's assertion, interpretation of TRA rules is not required to resolve the issues in this case.
Rather, this case involves a strait-forward contract dispute, specifically, whether Airstream
fraudulently used US LEC's network thereby permitting US LEC to terminate the contract.
Thus, resolution of this case simply requires normal and everyday rules of contract construction
completely within the expertise of the Chancery Court.

The doctrine of primary jurisdiction "generally requires that parties resort first to an

administrative agency before they seek judicial action involving a question within the
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competence of that agency." Freels, 678 S.W.2d at 57. In discussing the doctrine, the
Tennessee Supreme Court has held that

[t]he doctrine applies where a claim is originally cognizable in the courts and
comes into play whenever enforcement of the claim requires the resolution of
issues which, under a regulatory scheme, have been placed within the special
competence of an administrative body. In deciding whether to defer to the
administrative agency, courts generally make two inquiries: (1) will deferral be
conducive toward uniformity of decisions between courts and the agency, and (2)
will deferral make possible the utilization of pertinent agency expertise.

Id. (citations omitted). The appellant in Freels argued that the doctrine of primary jurisdiction
required the trial court to defer a case involving mineral rights of adjacent property owners to the
O1l and Gas Board. Id. In affirming the decision of the trial court not to defer the case, the Court
held that the doctrine of primary jurisdiction did not apply since the case involved the
determination of simple boundary disputes "peculiarly within the jurisdiction of the Chancery
Court." Id. at 58. Thus, there were no issues in the case which required the Oil and Gas Board's
expertise and, consequently, the Board lacked primary jurisdiction. /Id.

The doctrine of primary jurisdiction has long been recognized by federal courts in
defining the jurisdiction of federal regulatory agencies. The doctrine applies "to cases involving
technical and intricate questions of fact and policy that Congress has assigned to a specific
agency." Nat'l Communications Ass'n, Inc. v. Am. Telephone and Telegraph, Co., 46 F.3d 220,
223 (2d Cir. 1995). The U.S. Supreme Court has held that under the doctrine,

it may be appropriate to refer specific issues to an agency for initial determination

where that procedure would secure '[u]niformity and consistency in the regulation
of business entrusted to a particular agency' or where

the limited functions of review by the judiciary [would be] more
rationally exercised, by preliminary resort for ascertaining and
interpreting the circumstances underlying legal issues to agencies
that are better equipped than courts by specialization, by insight
gained through experience, and by more flexible procedure.
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Nader v. Allegheny Airlines, Inc., 426 U.S. 290, 303-304 (1978) (quoting Far East
Conference v. U.S., 343 U.S. 570, 574-575 (1952)).

US LEC asserts that the facts of this case require an interpretation of the Customer
Service Agreement and, specifically, Section 2.5.5(E) of US LEC's tariff which states:

In the event of fraudulent use of the Company's network, the Company will

discontinue service without notice and/or seek legal recourse to recover all costs
involved in enforcement of this provision. ’

US LEC alleges that this provision authorizes it "to discontinue service, without notice, to any
customer if the company reasonably believes that the service is being used for a fraudulent
purpose." (US LEC's Petition for Declaratory Order 4 2). While Airstream certainly disputes
this interpretation of the tariff, for purposes of primary jurisdiction the determinative issue is
whether an initial ruling by the TRA would (1) "be conducive toward uniformity of decision
between courts and the agency" and (2) "make possible the utilization of pertinent agency
expertise." Freels, 678 S.W.2d at 57. Airstream submits that the interpretation of the tariff does
not arise out of matters particularly within the expertise of the TRA; rather, it is a matter of
simple contract interpretation entirely within the bailiwick of courts and applied on a routine
basis. See Redding v. MCI Telecommuniéations Corp., 1987 WL 486960 * 3 (N.D. Cal. 1987)
(holding that the plaintiff's l;reaich of contract claim was "traditionally within the competence of
courts to decide").

While US LEC argues that interpretation of the tariff filed with the TRA is within the
jurisdiction of the TRA, "primary jurisdiction is not implicated simply because a case presents a
question, over which the [agency] could have jurisdiction, regarding the interpretation of a single
tariff. Rather, primary jurisdiction is properly invoked when a case presents a far-reaching
question that 'requires expertise or uniformity in administration."" See Brown v. MCI Worldcom
Network Servs., Inc., 277 F.3d 1166, 1172 (9th Cir. 2002) (quoting U.S. v. Gen. Dynamics Corp.,

M TFB 693511 vl
789939-00001 03/04/03




828 F.2d 1356, 1362 (9th Cir. 1987)). In a case similar to this one, the Second Circuit Court of
Appeals found that the doctrine of primary jurisdiction did not apply. Nat'! Communications
Ass'n, Inc., 46 F.3d 220. Like Airstream, the plaintiff in National Communications was involved
in purchasing long-distance telecommunications services from the defendant for resell to its own
customers. Id. at 221. The defendant had filed a tariff with the Federal Communications
Commission ("FCC") which allowed its customers to purchase services at a discount rate not
available through the defendant's general tariff; however, the tariff also provided for a substantial
deposit if the customer had made late payments during the previous year or was not current at the
time of order. /d. at 221-222. The plaintiff refused to pay the deposit asserting that it had no
history of late payments with the defendant. Id. at 223. When the defendant rejected the
plaintiff's applicqtion, the plaintiff filed suit against the defendant for violations of the Federal
Communications Act of 1934, 47 U.S.C. § 151, et seq., arising out of the defendant's failure to
honor the tariff. /d. at 222. The district court granted the defendant's motion to defer the case to
the FCC upon finding that "the validity of a billing practice is at issue" and, thus, that the matter
was within the expertise of the FCC. Id. On appeal, the Second Circuit Court of Appeals
reversed finding that "the record does not present any issues involving intricate interpretations or
applications of tariffs that might need the FCC's technical or policy expertise." Id. at 223.
Importantly, the court noted that "primary jurisdiction does not apply to cases involving the
enforcement of a tariff, as opposed to a challenge to the reasonableness of a tariff." Jd. While
the reasonableness of the defendant's tariff was committed to the expertise of the FCC, whether
the tariff had been violated by the defendant was a matter within the competence of the district

court. /d.
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Similarly, in this case the issue is not whether US LEC's tariff is either valid or
reasonable, a matter certainly committed to the TRA, but rather whether Airstream has violated
that tariff, thereby relieving US LEC of its contractual obligations. Thus, the Chancery Court "is
not called upon to substitute its judgment for the agency's on the reasonableness of a rate or,
indeed, on the reasonableness of any carrier practice." Nader 426 U.S. at 299-300. Rather, the
Chancery Court must simply decide whether or not Airstream fraudulently used US LEC's
network, a matter clearly within the competence of the Court. See Brown, 277 F.3d at 1173 ("If
resolution of [the plaintiff's] claim involves a straightforward interpretation of [the defendant‘s]
tariff, the district court will be competent to resolve the claim without resort to the FCC.").

CONCLUSION

Nothing in the jurisdictional statutes relied on by US LEC indicates any legislative intent
to give the TRA exclusive jurisdiction over claims brought against public utilities and, in fact,
the statutes actually indicate that the courts retain jurisdiction over such cases. Moreover, this
case does not involve alleged violations of regulatory provisions nor does it require resolution of
complex regulatory issues within the expertise of the TRA. Thus, the TRA lacks either exclusive
or primary jurisdiction over this matter and, therefore, the case should be referred back to-the

Shelby County Chancery Court.

Respectfully submitted,

Dhomes £ Besretl by DAY

EUGENE J. PODESTA, JR. (#9831)
THOMAS F. BARNETT (#21380)
Attorneys for Respondent

Airstream Wireless Services

OF COUNSEL:

BAKER, DONELSON, BEARMAN & CALDWELL
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165 Madison Avenue, Suite 2000
Memphis, TN 38103
(901) 526-2000

CERTIFICATE OF SERVICE

I, Thomas Barnett, hereby certify that I have served a true and exact copy of this
Memorandum of Airstream via U.S. mail, postage prepaid, and facsimile on Henry Walker, Esq.,
Boult, Cummings, Conners & Berry, PLC, 414 Union Stregf, Suite 1600, P. Q. Box 198062,

Nashville, Tennessee, 37219, this the 4th day of March, { e
v 'JUW\OL,-.

THOMASTBARNETT
Decwie A rdmon 1T
(& (é(({f‘“}
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IN THE CHANCERY COURT OF SHELBY COUNTY, TENNESSEE

AIRSTREAM WIRELESS SERVICES, )
Plaintiff, m i LB
Csnﬁﬁggﬂgogoum )
VS. ~ JUL 30 7@@% 0. (M- 02-1dd (-3
US LEC OF TENNESSEE,INC, oo doam
2 :__.,,...-—-—,.*—a“: .
Defendant. Lz )

COMPLAINT FOR INJUNCTIVE RELIEF AND MONEY DAMAGES

Comes now the Plaintiff, Airstream Wireless Services ("Airstream") and for its cause of
action against the Defendant would state as follows:

1. Plaintiff, Airstream, is a corporation duly organized and existing under the laws of
the State of Delaware and doing business in Tennessee whose principal 6fﬁce is located at 1000
June Road, Memphis, Tenneésee, 38119.

2. Defendant, US LEC of Tennessee, Inc., is, on information and belief, a Delaware
corporation having its principal place of business at Harpeth on Green V, 105 Westwood Place,
Suite 100, Br?htwood, Tennessee, 37027. -

3. Alirstream is a leader in wireless hardware and software development. Airstream
‘writes software for wireless communications in the medical, telecdmmunications and wireless
fields.

4. As one of its operations, Airstream purchases long distance minutes from carriers
such as Defendant at a discounte& rate and re-sells the long distance service to its customers.

5. Upon entering an agreemenf with a carrier such as Defendant, Airstream then
binds itself to an agreement identical or near identical with its customers. Any breach of the

M CJS 662661 v1_
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ag\reement by a carrier such as Defendant can and does result in irreparable harm and injury to
Airstream and may subject Airstream to substantial liability.

6.  Airstream has been operating in Tennessee for a short period of time and is
currently building its client base and, in order to continue its operations, must continue to be
known and respected.

7. The viability, popularity and continued acceptance of Airstream by its customers
is directly dependent upon the ability of Airstream to provide lo;lg distance service to its
customers, as contractually obligated, an operation which is soleiy dependent upon Defendant as
a carrier of long distance service to honor its Agreement with Airstream.

8. Onor abéut April 11, 2002, Airstream and Defendant entered into an Advantage
Customer Service Agreement (the "Agreement") which provides that Defendant agrees to
provide long distance service to Airstream at the agreed upon prices pursuant t§ thé Agreement.
(A trué and correct copy of the Customer Service Agreement is attached hereto as Exhibit "A."f

9. Defendant has failed and refused to honor its obligations pursuant to the
Agreement by terminating service to Airstream for invalid reasons and has breached the terms of
the Agreement in doing so.

10.  On or about July 24, 2002, Defendant terminated service to Airstream. Upon
learning of the disconnection of service, Mr. Jason Braverman, CEO of Airstream, immediately
contacted Rod Baine (Mr. Baine), the Director of Sales and authbﬁzed agent of Defendant,

regarding the termination of service. Mr. Baine also requested that Mr. Bob Stanton participate

in the telephone conference.
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11. At the conclusion of thilsﬂtelephone conference, Mr. Braverman understood that
Defendant would provide a minimum of sixty (60) days notice of any proposed change inrrate for
service, as required by the Agreement.

12.  Asof July 26, 2002, neither Airstream nor Mr. Braverman received notice of any
proposal rate change as required by the Agreement and service was not restored, thereby

| resulting in Airstream's inability to perform under its contracts to provide long distance service
to its customers.

13.  Any prolonged or protracted inability of Airstream to provide service to its
customers will cause irreparable harm to its customer relationships.

| 14.  Airstream will suffer immediate and irreparable harm if Defendant is allowed, in |
flagrant breach of its contractual obligations to refuse to provide service to Airstream. Far
greater injury will result from the denial of the injunction than from the granting of any
inj ﬁnctive relief sought herein.

15.  Itis extremely difficult for Airstream to specify or quantify its money damages
with any particularity as a result of Defendant's breach of the Agreement. First, Airstream will
undoubtedly lose business as a result of its inability to provide service to its customers. Second,
Alirstream may iﬁcur substantial liability as a result of its inability to perform under its
égreements with its customers as well as substantial attorney's fees and ’legal costs. Third, the
primary negative effect is on the integrity and reputatioh of Airstteém, anew company in this
market, which affects its future marketability and the good will of Airstream. As Airstream's

good will and reputation are intangible in nature, any damage thereto cannot be adequately

measured.
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16.  Airstream has no adequate remedy at law and, unless it obtains immediate
equitable relief, it will continue to suffer immediate and irreparable harm.

WHEREFORE, Plaintiff respectfully prays that:

(a) A temporary restraining order be issued prohibiting Defendant from failing or

refusing to provide service pursuant to the terms of the Agreement;

(®) A hearing be set for preliminary injunction and that this Court issué a preliminary

injunction prohibiting Defendant from refusing to provide service pursuant to the |

Agreement; |

(c) A permanent injunctioﬁ to that effect be entered upon the final hearing of this

cause; |

(d  This Court award damages in favor of Airstream and agajnst Defendant to

compensate Plaintiff for its lost business and injured goodwill;

(e) This Court award attorney's fées and costs as are provided in the Customer

Service Agreement; and

® This Court award such other and further relief as the Court may deem necessary

and proper.

THIS IS THE FIRST APPLICATION F OR EXTRAORDINARY RELIEF IN THIS
CAUSE.
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STATE OF TENNESSEE
COUNTY OF

I, JASON BRAVERMAN, after having been first duly sworn state that I am the CEO of
Airstream Wireless Services, and that the allegatiqns set forth fi\this Complaint are true to the
best of my knowledge, information and belief. ‘

P
@ON BRAYERMAN

_ - :
SWORN to and subscribed before me this 24 day of July, 2002.

MM%

'NOTARY PUBLIC

Respegtfully submitteq, .
EUGENE J. PODESTA, JR. #9831)
CLINTON J. SIMPSON (#20284)

Attorneys for Plaintiff
Airstream Wireless Services

OF COUNSEL:

BAKER, DONELSON, BEARMAN & CALDWELL
165 Madison Avenue, Suite 2000

Memphis, TN 38103

(901) 526-2000
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‘ TO THE CLERK & MASTER OF THE CHANCERY COURT: Issue the temporary
restraining order prayed for herein upon the posting of a bond in the amount of
s 050 and set a hearing for preliminary lnjunctlon in this cause for

the __’_‘ﬂfday of W , 2002, at ﬁ a .m.
. - O

ATRUE COPY -ATTEST | o
| | iii watam Clar & Maste o gﬁ{%}{oom%

D.C. T DC.AM

DATE: 30 Julb 2002

q4:2S qu~
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ADVANTAGE
Customer Service Agreement

THIS CUSTOMER SERVICE AGREEMENT (this “Agreement™) is made by and between:

US LEC OF TENNESSEE INC.. a Delaware corporation (“US LEC™), having its principal place of business at Harpeth on Gresn
vV, 105 Westwood Place, Suite 100, Breotwood, Tennessee 37027; and '

Customer Name: AIRSTREAM WIRELESS SYCS

State of Incorporation or Organization:

Physical Address: 1000 JUNE ROAD

Cixy: Memphis Smte: TN Zip: 38119
Contact Name: JASON BRAVERMAN Title:

Phone: (901) 763-3030 Fax:

Email:*

Tax Exempt Certificate Number *:
* Please attach a copy of your tax-exempt certificate, if applicable. You will be charged tax if this document is not provided.

Billing Address (if different):  N/A
Ci_ty: - NiA State: N/A Zip: N/A

| This Agreement is subject to the terms and conditions set forth herein, and in any Addendum ammached hereto, which are a material part of
this Agreement and are applicable to all services ordered hereunder, whether at this time or at 2 later date. Subject ta all such terms and
conditions, US LEC agress ta provide, and Customer agrees 1o receive and pay for, the services identified on Exhibit 1 herein.

Customer selccts the following commitments:

~ Minimom Monthly Usage Commitment (includes local, long distance, toll inbound (Toll Free) and data usage):
$40,000

Minimum Term Commitment {commencing on service Initiation): '

12 months

COMMITMENT LEVEL & TERM DISCOUNTS

Ba}s?d on the Mmunum M’unﬂﬂ-y Usage Commitment and Minimum Term Commiunent, Customer will receive the product spexific
pricing shown in US LEC’s mriffs for local, long disuncs toll, and/ar data services and as detailed below by Customer jocation.

CONFIDENTIAL
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credin ar resrictiong an T changsy that may be contiined in tis Agreewrent tor Tariffed Sarviees, When e sd/or discount adjustments woukd Rave been made
by refiencs © oy caoceled Tard(T rae. o schaduis, deomme and/or dissount cchale, Bre sdjusarents shal! lnswead be gade by mferenee © te US LEC Raw
Guide, To the cxent that eny udjusunent o Thrrffd Tats. rates schedules, discaunts aod/or discoum schedules s pommiced under uugwmm adjusooest
may be mads by US LEC v its Rate Guide. All refioness oo Tanifs in thig A groement afall be cooxrusd w v mean the documents winich will rplacs dose Tarits
following cancailaton of the snoe, '

Paverent foc Servigps. Customer agreess m pry US LEC'; charpes Sor dre Services 2 st forth in thiy Agrezmoang or US LEC'z spphieshle T, Cussmmer imil 5e
respansible for paying G ail clls eriginating from ar xrminating © either Castome's pramises ar the Services (whether ar not authorized by Cusmroer), Cusormer
will be imvoicad an 3 mxmchly ez, Invoics aw paysbio vpon recxipe by Cusomer. I peymensy we nat cecaived by US LEC within rwenry-cight (13) days of bo
dams of e invoics, US LEC may at any Gme tharesdter discontinue 1o Services, terminate this Agreement, mquast @ seourity depesit and/or impose « Lz chargs of
ooe and ouo-halfl pereent (1 1/2%) per mondt of e balaes due (ar such louscr amount a4 {3 permiced by applicable law). US LEC myy aiso sppiy sy Cuwoorser
depauit m the unpxid bl Costomer agresz to pay US LEC all cos and oxpensm of enllection of my smowmts due from Cusiomer hereunder, incfuding reasanable
anoreey'y fees ord expewes.

Min{mam Montiily Ueage Cnmmimmene  Custtoner agrees o pay for the Minimum Monthly Usage Commmionent indicated above. n @y gven month (efler the
(hird N month following Servics itiion) where Custnmer's aceml amge Qills beiow ha Minimum Moottly Usage Commionenr, Cugsormer will nonetheicss e
billed fir and agrees © pay the Minfium Mothly Usage Conmmotnmt. I Qustme="3 actual usags i5 kss than Customer'z Mingmom Manthly Usage Comritment
Gx a perind of four conxecudve manifs, US LEC may, but shall nae be rexquired (o, reducs Cusaomer’s Micitum Mantily Usage Compuitment, snd alter it roxs
accardingly, w refle Cuswmea”s sctual usage in such four month period. U3 LEC mary anly mducs Customer’s Minimum Manthly Uk Cammitment ancr during
ach alendar yer. Servics usgs ypos that conmibuts Daand the Minimom Manthly Usge Comumitmat boinde cuthound maalATA; outbound long dismacs
(dosnerrio interwtace, intrastns & intemantional); and inbound (Toil Free) servies, but only w the exoent that such szrices are billad or invoicad © Cusmmer direcdy Sy
or throngh US LEC. Manthly recurring simrges for local and Jong distencs ecoens, mciuding line and festum changst, alio corrtribum rward the Minimum Manthiy
Usage Commitnent  Coarges thut do not conmibute @ the Minimum Monthly Usage Commignent inciude! all charges for all nonwremaring churges, cuch 22
Jinstallatdon cherges, expedits chargen md L payment pemities, taxct and ofer governmentimposed urcharges, and ol chrges by ather curricn thes 2re ez
invoiced by US LEC m Cumtomer. Muitivie Cusiomer lacations specifically refermced berein or i an sddendum herero are- aggregaed » sansty e Minimura
Manthty Usage Conmmitment.

Lo . If. a0 my dme, Custotner is tar sarlalled tha US LEC™s nerwork quality or the quality of to ales ad srvice ammort Costomer

resives from US LEC is 2t Jeast 23 good 24 the oesaark quakity and servics ar wes provided to Customer by Castomers Triar smien(s), and US LEC Gils o comest
{hic problem to Customer's Teasonable safisSerion willdn 15 days af receigt of written nafes spesifying M resscnable demil the nagure of the prodiem, Cusmmer xay
T this Agreement withouz penaity upon s additiaral 15 day writen notice,
Term: Aurommtls Bemevenl. This Agreemens shall become offietive an te dam it i3 signed by borh Customes and U8 LEC (e "Effective D™, subject, however,
o US LEC's approval of Customer’s aredit spplication and US LEC’s approval of the mitability of Custtrner's cemises fir the Sarvieon,  This Agresment stail
Soutimue in fares for the Minimum Tem Commimment selected on the it page of diis Agreement uniess sooner dermmnacd g provided horein, zrovided however,
e if Costormer «wlds sdditional T-1 {hcilivew under this Agrarmeat after the Effactive Date, Cistomer’s Minimum Tarn Cammitrent with respect @ such Scifites
shn_nvmmhdmofmviaa inidston {or auch Scility, md this Agresment shail coniinue m {ome undl tre Mimineon Torm Commitments applicsble © il
Eacilities ordered hereunder shmll heve expired. This Agreement sial]l be mtmatically rmowed Gf suceezive aoo-vesr pevicds wnlexs sither parey gives the orher
mm&dmmlnhnSﬂdxyspriur'nm:ndofd'nmmcumnm The morms and conditons of this Agreoment shall be wpphicsbie © amy
5

Ternimaten. (A) Ifs party waerially Sreachas any of the (s of this Agreement, the other pary may Trminage tis Agreement witheur fissiliy D the Xeschinrg
party. but oaly If 1) the nou-breaching party 2as given @t least thirty (30) days nofics of & miens © ‘rminam dnd 2} prier © o Schve dae of ek aotes, e
mmgMmemmsmmmu y 1has i the brexch relmes © the Bilue by Cusomer © gy oy unowmy owng
horamder whan dm.ﬂnxmﬁcedmxﬁmﬁmmybum‘mdwmdxdaymﬁc:hgim. ’

(B) If. prior 1 the expirmian @erm‘wmtdﬁsmwmmmm(mm”wmhnw.um
H(A) above) ar US LEC wrminamy this Agr 1t poriLant to Prragraoh &(A) duc ® Customer’s bresch, Cusmmer siail be fisble © US LIC for: (7) 2 Trminetio
:hupcﬂ_:muma'rkeqmlmmm‘:&:M&ﬁmﬂnwummmapllabydmnmﬁmmamﬁnghdzn‘zn Smrers werm; and (i) 4
wrimnation chmmmmzquummpmmlauﬁn.dimamafu waivers previcusly provided by US LEC w Customner, I, priar © the empiraton of
mmumrmmmmmuwnumwmmmummmh&hhwtﬂlachmtatmy

: mdm(hmhgunmammmunmzs),ﬁmw&m(mmm:m:HmMmmamammmmw:,,

;-’SI.EC_::C:mu_z. n m:cw‘mt’cﬂ'm of iz Agreemesnt for any reazon, Customner acknowiedges and agme ﬂ'uiUSLa:mym*pldan
mtmuunm(ngluqu. butna kmfhd O, sustomer @kephons numbers) van] US LEC reeeives payment for ol amoun inmurrsd by Customer frough te «Sacdve--
4o of =xmimation. Notfring camrtsined erein or in paragxph 2 shafl b conemucd =3 prohibidng US LEC fom puriuing my other logal or spurmsis remedy that vy
e zvailable ta it, or limidng the darmges 10 which US LEC muy be entitled [n aw ot in aquity, due @ Cusmomer’s oreach. ) i
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Ceroxin Damagry. Custorner heveby agrees o coimiurss US LEC for toss of or darmige © any Serviea ar relaed fheifides or cqaipment of US LEC, witich oxy be
cauned by dhe negligmee ar willful mi duct of C TR, (3 1gzn @, canployrrs of represcnmves.

Suscial Cesnructgy Custnmer shal{ be rexporuibic (or ail conts wrocieed with axy special consrucion requested by Curouer 25 part of US LEE's grovision of
Servics, and all ooy arising front any Custmer requested change in ‘oction of all of part of the Sarvices priar © the completon of canstructan or qumlladon,

Liabtlity ol US 1.2C; Digciaimer of Warrnte. The lability of US LEC (or any ather carrier thmishing any portian af the Sarvices) G my temuyton or Golars
of any Servicn {hmuhdpunmtmmiamuh;ﬂbulinn'n:d:nunnmunto('a:nulchummidbyonmmﬁwﬂ‘nhumpm&wc@n). US&‘_Cshgll
noz be Usbla for ay inexrupdon cacled by any act or amission of @y ofer cnvier o ather provider fumnishing sy povden m'ﬂw&xwm,mmhggm
Ustings. Neither US LEC por mny other carrier fumishing my pordon of the Sarvices shafl be lisbia or responmble for any Faudubent or unauthorizzd :flla originating
frum or trminating  Customer’s pramises ar the Serviczy, Naither US LEC aor any ofer swmer furnishing zay potion of e Sesvicen stail have Hability for oy
meidemal, imiiret gr consequential demeges ansing from ay Services provided under $is Agnement or any mmerrupdon ar tulure of any micd Serviced,  EXCSPT
AS PROYVIDED IN 2ARAGRAPH 4 ABOVE. US LEC MAKES NQ WARRANTIES, EXPRESS OR IMPLIED, INCLUDING BUT NOT LIMITED TQ ANY
WARRANTY OF MERCHANTABILITY OR PITNESS RIR A PARTICULAR PURPCSE OR USE WITH RESPECT TO ANY SERYICES, PACLLITIES CR
EQUIPMENT PROVIDED PURSUANT TO THIS AGREEMENT. CUSTOMER ACKNOWLEGES THAT [T HAS SOLE RESPONSIBLITY QF ENSURING
THAT [T3 PBXI ARE PROUGBAMMED TD CORRECTLY ROUTE 911 CaALLS. US LEC I3 NOT LIABLE TO CUSTOMER FOR ANY DIRECT.
INCIDENTAL, INDERECT OR CONSE(WUENTIAL DAMAGES ARISING FROM ANY INCORRECT wmmma BY ENTERING
INTO THIS AGREEMENT CUSTOMER HEREBY FOREVER RELZAJES AND FORGIVES US LEC FROM ANY SUCH LIABILITY, KNOWN OR
UNKNOWN AND WHETHER NOW IXASTING QF HEREAFTZR ARISING.

Credie Inlorpapg, US LEC rexerves the right i request a cogy.of Cumiroers mos reeant fnancial stozmment and/ar remi e porticn of the vaics Som
Customers previous ar anTent telecommmumication corler. Cuxmroer's signasos beiow onsdwtes authorizason fov US LEC m obtein credit mizwmation frem any
redit bureay or other imwestigative agency pamaamng (o the qebitand Gmencind resporabiticy of Cugssmer. Cusomer underyiands f2=2, a8 a result of this arodic
revicw, it Ty be required (o ubrmit a depoit or a guzranty(fes) of relued gartics i order o rerstve te Servics.

Eadre A 1! rer, This Agromment zod xny adachoen s, axhibim ov ukdendun herem, and ary wpilcabie TanfT movisions constinoe Ge
snrirs ggresmemt betwern the partics relaning o the subjeet roarmer hereof.  Excope ag scx fixth 3 the Tari(ls, thare are oo oy, conditions ar obligsions other tien
Gose cmmmed berein el thers are 00 vertal sEmeny, represoTEDONS, WITANLES Or SEEETOTE With mapeet W tils anmaction, which ltve noax ey embadicd
harein. This Agreemont mmy only ba amended ar modified by 1 written egres mant sxacuted by muaharized signemries of the parties bereto, No waiver of any tmeach of
tuin Agreconem will be valid unlezs in writing mad signed by U prrty agRinst whom enfmesment i zought, sd 00 sl wiver shall bo doemed @ be @ waiver of any

Notherg.  All nodicss herounder shal be in writing snd wwilad first clasa cxrtified muidl, remm receipt requesied, o delivered by Rand ta the address of the otter ity
sct Sarth an the Gt page of thix Agroament or such otber addrru @ such party TRy designae from time o tme by such notce wd shall ke offerct: (a) when Tmiled,
o (b) when reexived, if defivered by hand,

Geveryiag Law: Asvignment; Miscmilgnengy.  This Agreerent il in ail repesty e governed by aod cosmuad in aecontancs with the s of e S af Nath
Carolima without regard © oy choics of Taw ruley, Customer may nat axwign ghis Agreement withour the cxpress written consent of US LEC, US LEC may asxign this
Ag'mmmtinvdnlccrinmmuydﬂulﬂﬂimazkmgumhxﬂ'mkﬁmmmﬁdcd:m:dudmitxﬂUSLEMxﬁmhkﬁxh
performnce of all of fts obligations under this Agroemene Xy provigion of tis Agreement sall be held o be iltegad, mvalid or unenforcemable as 2 mater of law,
mﬂmﬂﬂlmwmmmehimshnhmnduirnamium!:pmﬁdm.mdbﬁmm&ﬁpﬁmdm‘pﬂm:wlx
mwmmm“ltlwmallymbmmlmhdwmmminplm:e thereot, congiyrar wift Me yndermkings of the pardey asrew,

- Notwrithmmanding arything cmmined hersin i the contry, Aeither party shall bo ropoasible @ the oter %r damges aor lagses caused ¥y an “Act of God™ or other
. “fores rEjeury” cvent. Mmtmybcasmhmcaummtammmusfﬂﬁchshnnbcdwmmmmmdaﬂ of which togetber shal]

congtitite oor and a o fmerument. Meithar party dhial! wa be narme of the ot ety G advertising or other such Raposs withaut the prior writm canseat of
the party, sxcept tat US LEC nay include Cusmomer’s name i peneric sustmes liser compilead fom thre o time, This offir cgmresaly Bmit acoeptanos w0 dve pre-
prhmdmmd«ndiﬁq:zamfonhhm.mmmhmm'lm%hliq@mmmwﬁlmmmz
woww galec, com). - Any addidional ar difforent terms propased by Customer (sither by nomtion on this fbrm ar {n another fnstrument previasiy o keveadter fumished
mUSIK.)mmjamﬁnﬂdrcnﬁmimimmm)ynmminwﬁ&gbuusLECD!mm'thmama(Sﬂs. ‘

"THE FOLLOWING TERMS AND CONDITIONS ARE APPLICABLE ONLY
IF LONG DISTANCE ONLY IS CHOSEN

, Qusomer agees © meec 3 animen MU requirement, 18 a percenmge of towd Yilked tarfic minutss, of forey ermme (40%) of Tal

Toaceuntane o Intectate Urags (P
billed maffic minoter. This requiretnent shall not ly in the aare of js. Cusromers ing this treshald of neersere Tadfic L3 o {ace
- of conast as per are : app Geargis. 2 mecting wiil, ot US [2C°5 discresion,

\J 1
K
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THE FOLLOWING TERMS AND CONBITIONS ARE APPLICABLE ONLY
IF TOLL FREE INBOUND OR LOCAL TOLL FREE IS CHOSEN

Frpgd Nogiey. US LEC theredy ootifies Cuzooner tut fiaud porntial oxins when using Tall Freo inboand or Lacal Tod Preo Servics © remstety accoss Customer™s phore
aquiprnent for the purpasz of gaining e © sn outride fina (Mrough the wo of DISA or ay ctber method).

Eragd Wajver, US LEC recogmnends drat Custromes configure is phooe oquipneot o provent the use of Tail Free lbound or Local Tall Free Servios m remotety s
Custsmer”s phane squipmen: for fx purporr of gaining access © @ autkides line (trough the uz of DISA o ary stber method) doa © the potential for wnaurthorized o
frandulent cailx, and. Ciraxener agresx o b respanmbke for xad @xy all charges rebaing ™ all calls made 1 or fom deir prevmiza o t© or from saroces provided by U3
LEC.

Llabitity of UF LEC US LEC [S NOT LIABLE TO CUSTOMER FOR ANY DIRECT. INDIRECT CR CONSEQUENTIAL DAMAGES ARIBING FROM
CUSTOMER'S FALLURE TO PROVIDE AREQUATE PROTECTION FROM TULL FRAUD. BY SIGNING THIS CUSTOMER SERVICE AGREEMENT,
CUSTOMER HEREBY FOREVER RELEASES AND RORCIVES US LEC FROM ANY SUCH LIABILITY. KNOWN OR UNKNOWN AND WHETHER EXUSTING
OR HEREAFTER ARISING.

Tl Eree Rayo.Ore. A Resp.Org. is un agent sppointd by 1 customer o et the natiocal ©i fos daxstass, which swore chemorristes of ot ©il froc umixr, od ©
act on the Quammer’s dehalf in defining and simninering de ©il fes munmbe(s) in e moael drber used by the cuRRmes. US LEC mrovides Rexp. Ovg. functions in
mﬂmm&ﬂwgwnﬂrml.m.usmm,nigwm:mmmyarnmhma-lq.mnmy
Custrmer. Subjnmdnpw:ﬁwmwhacaammhmLECmniBRmp.O-g..USLECWMMDle&cD&mUﬁqfwﬂ:
number(z) xuvigned © the Customer. [n the cvent Tt & Customer Taos(E i Service  moter Rep.Org, US LEC shail cease to mubecribe m Tofl Fren Direcxory Listing
&win-:mw«umﬂmm:hmwhmmwmu;mmhmwwttnwviap.&g. Catopmer
respasible for pryment of xy austanding Toll Frex Dircczory Listing rapouibulity, US LEC reserves the right nat © honar 2 Citome©’s requen fbr s Resp.Ory. clmage
unil all detinqoent'cherges zre peid o fll. Recurring charge, as gpecified in the spabicable ariff, chadl xpply if Custrmer recting US LEC as Resp.Org, whemn azing mmoter
Tail Foem sorvicn prowider.  The Cimmmer it placo aacht Tull Free feicpizns camber la sctal snd subsoamial wee. I the Castons nlect 0 roain 2 welS LEC
Re3p.Org., the Cuntorer st notify US LEC of sy s in the Customer™ Resp Org, in writing within 48 bowra of the cheng and the Cuxmyons il rernain Fabla for
4l Rexp.Org, fimctions. providad © Cusomer by US LEC wnd! arch chunge n Custoroer’s Rap-Org. is dfistive The Custamer is rexponubly for 2l oummoding
wmhmwbylmmmetﬁrmyablipu'aud&mmuhpmmmmmaﬁn;udtﬁmdmmﬁrmUsm.

Fagikriey. thsmﬁEqummmmutmﬂmmUsthoﬂ?m:ﬂanlTa&BuSaﬁ:ammW:
reasombly cxpoeed deruod.

THE FOLLOWING TERMS AND CONDITIONS ARE APPLICABLE ONLY IF
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APPOINTMENT OF AGENT
Customer Name: AIRSTREAM WIRELESS SYCS
Physical Address: 1900 JUNE ROAD
City: _Memphis : State: TN Zip:  _38119
In connertan with this Agrecment between US LEC and Customer, Customer hereby appoints US LEC to acr as its agent in dealing with uny or all ofthe following;
a Local Exclrnge Carricrs ‘
b Long Distance Carriers, including but aot limited w, AT&T Corp., Sprint and MC] WorldCom
e Cther and/or Specialized Common Carricrs '/
d. Facility Providers
c Joimt User Groupy
1
£ Equipmeat V:ndpm
g Consutams

Solcly for the purpeses of ardering, changing and/or mimxining US LEC's provision of the Services, provided, however, that US LEC will not change Customer’s long
distance carrier without Customer’s prior written authorizasion,

THIS AUTHORIZATION SHALL REMAIN IN EFFECT UNTIL MODIFIED OR REVOKED IN WRITING BY CUSTOMER.

&

N/A
Custwmer Main Accounr Billing Teleplione Number

- And All Ancociared Cosmmer Accounne:

Customer: _AIRSTREAM WIRELESS SVCS

Jasos BRadreadn

Name:
Title: Ceo Title: 7 a»,q S /es
Date: 3\&7‘&002 ' Date: v/ {' /o .

& «13
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Far the follewing Custemer locxtion(s) (noth exizing NPA/NXX)

Exhibit 1

on.

Cusmamar Nama; AIRBTREAM WIRELESS SVCS

Addmmas ; 1008 JUNE ROAD
Cilty: Memghis Stats: TN Zip: 28118 Cournty : Shelby
Main Telphona (301) 7633030 :

followi gk o SR :
Local Servies  [] Long Distanca K Tall Frea (Inbaund) 0
Local Toll Frea [ Calllng Carda 0O us LECnnt‘ ; 0

Frame Refay [ beL | bst O

Al 8erviess chogen under this Agreament or In any Addendum heretn are refamad o haroin gs the "Sarvieas®.

911/411/Operator Services Included [ Yes O Ne
In Sa cts: ; o
Sarvice Informmation ’ Manthly Manthty Ons Tima / Additlons/

Recurting Racumming Non-Recumring Changes

Deserigtion Quantity UnitPre=  Totl MRC NRG Initel  Date

Total Monthly & NRC Chargas  'sboe 5000

Propagsed Add Producixs-

‘Barvica frfarmatian Monthly  Morthly  Ono Tima ! Nen- Additions
S Recurring  Recurring Recurring Changss

Descriptian Quantity UnltPrice  Total MRC NRC Inftal  Date

ADVANTAGE World /agea 4 s000 $0.00 g0.00 G

italcvb shaerlddreitbiing . ) a2

MRC - LD Oniy T-1 /3337 4 0000 380060 50.00 YU~

NRC - Actess Brly T-1 75358 4 3100000 3480 34000.00 & v )o:
I Se2m/2e2 Papa 1of 2

¥ o<z
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U e
Servico Information Monthly WMarrthty One Tima / Nan- additions/
Recurming Recurring  Recurring Ghanges
Description Quantity UnitPrica  Tofal MRC NRC \!:u‘ﬂ:ﬂ Data
| N
Tatal Monthly & NRC Charges 3300.00 $4000.00 '
Disconnact Products: \
Sarvica Information Monthly KMonthly One Time / Addrtians/
Racuring  Racurring  NonsRacarring  Changes
Deecription ‘QuEntty UnitPrice  Teml MRC NRC \ Infal  Dats
At ] 2
IS
Total Maathly & NRC Charges 5000 . 50,00 - -
' Pags 2o 2

/3 o= 73
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ADDENDUM TO THE ADVANTAGE CUSTOMER SERVICE AGREEMENT
BETWEENUS LEC OF TENNESSEE INC. AND
\ AIRSTREAM WIRELESS SERVICES

This Addendum made as of the ||™ day of April, 2002, by and between US LEC of
Tennessee Inc, ("USLEC"), a Delaware corporation with an office at Lenox Park
Bullding C, 3150 Lanox Park Drive, Suite 417, Memphis TN 38115 and Alrstream
Wireless Sarvices ("Customer”), a jﬂﬂm___ corporatian with an affice.
at 1000 Junse Raoad, Suite 102, Memphis, TN, 38119, contalns madificatdons and

additions te tha terms and canditions of the Customer Service Agreement (the
“Agrzement”) of even date herewith between USLEC and Customar.

In conslderation of the mutual covenants containad in tha Agreement and harein,
and for other good and valuable consideration, USLEC and Customer hereby agres as

follows:

I Custamer hereby selects a Minimurn Manthly Usage Cemmitment of
$40,000.00.

II. US LEC will natify Customer at least sixty (50) days in advance af any

incraase of the tariffed rates for Services to the United Kingdom, Spain,
Garmany or ltaly. Custamer may, on prior written notice to US LEC during
such sixty (60) day period, terminate provision of Services affactive as af the
effactive date of the rats increasae indicated in US LEC’s notice. In addition,
. US LEC may-on written notice te Custemer, terminate pravision of the
Services effective as of the effective date of tha rate increase Indicated in US
- LEC‘S notice.

[II.  Customer hereby agrees to submit deposits ts US LEC as follaws:

= $40,000.00 prior to Sarvice initlation, and
= $40,000.00 within thirty (30) days following Service inittation.

In the evant that the Agreement is terminated for any rsasan, US LEC will
raturn the above-referencad armounts ta Customer, less any amounts due to
- US LEC thrqugh the effective data af termination. g

V. All sther terms and conditians af the agreement shall remain in fulf force and
effect. In the event of any conflict between the terms and conditions of this
Addendum and the terms and canditiens of the Agreement, this Addendum
shall prevail.” The terms defined In the Agraement and used In this Addendum
shall have the same respective meanings as set forth In the Agreament,
unless clearly otharwise definad hereln. - : «

IN WITN_ESS WHEREOF, this Addendum to the Agreement is hereby executed by
an authorized representative of each party harato gs of the date first abave written.

'élys LEC of Te ea Inc- Al a% Wiraless Sarvices
. &2% — By: ‘
_ : O

Nama: ﬂgdg‘ ga?f\.@—— . Nam}&'ﬂﬁaﬁ Aav an)
Titla:__ODire ctar )] Saleys Title: C€0 / Pf‘e.f\'di\f

Data: L{' 7/:11'/0 2 Data: ‘f‘-{{‘Od.
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(If you wauld like us to consider the credit of an affiliated Compazny, please complete

Ceneral Company Informatian
: the section below. Use additional pages if necessary.)

Affiliated or Parent Company:

Address: A

City: State: Zip:

Contact Person: Title: Phone:

Trade Relerence

Company Name: OTAR Twin MEOA
Address: 1473 Preg dent hveet

Ciry: Bm\tl_s, R sate: N\ Zip: 123y
Contact Persop: Dev Sehwax £z Tide: Phone: 509- (55 - 3757

SA Tac. 022y Gotuan  vAX H1ET= "I TTI%

Bank Relerency

BankName: __ Ouea e Ranle ~_ Phone:__40t-lo 24-yyuy
Address: oleav '}1,' Wnéﬂenb&”

City: Meu..ph,'n State:  T°M Zip: BEY

' Business Checking Account Number(s): 53R LLIS0!(3

US LEC OF TENNESSEE INC. RESERVES THE RIGHT TO REQUEST A COPY OF THE COMPANY’S MOST
RECENT FINANCIAL STATEMENT AND/OR REMITTANCE PORTION OF THE l'NVOICE FROMTHE
'PREVIOUS OR CURRENT TELECOMMUNICATIONS CARRIER.

1 undersland that ﬂxe mformatlm con!nmed in thls application is for the purpose of abtaining :rednt in connection Wlﬂl the provxslun
by US LEC of Tennessee lnc. of telecommunication services, I hereby certify that I am an officer of the Company named on the front
page of this application, that I am duly authorized to provide the information contained herein ou behalf of the Company, and that the
information cantained herein is true and correct to the best of my knowledge. I hereby autharize US LEC of Tennessee Inc. to cbtain
credit information from any credit burean or other investigative agency pertaining to the credit and financial responsibility of the
Company. [ further understand as 2 result of this credit review, that the Company may be required to submir a deposit or a
guanmy(m) of related parties i arder to use the services of US LEC of Tennessee Inc.

A:fsﬂecm wlfdti‘; gervl Zalc ,

Company Name

Jasos] ‘Brﬁvmi}d QE (o]

Type or Print Nage and Title of Owner or Officer
X /ﬂ__?z/— 3l21] 2003
Ay¥forized Signature Date

2o¥13
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US LEC OF TENNESSEE INC.

CUSTOMER CREDIT APPLICATION FOR BUSINESSES

Date of Application: 3/28/02

Important: All applicable informaticn (front and back) must be completed in its cntirety. Please print clearly and legibly w help ensure accurate
and timely processing, When used hexein, the term “Company” means the legal catity that owns the business that has requested service from US
LEC of Termesses Inc.

General Company hiformation

| Legal Company Name: Birstreaas WiRsLESS SErviess, Thne. . (the Company).

Type of Entity: [] Parmership [ Sole Proprietor R Corporation [ Limited Liability Company [ Other

Dun & Bradstreet Number:

Other Trade Name(s): DBA:

Years in Business: l yrs. - mos. \

Federal TaxID:  Jd- 381 %175~ Number of Employees: @_ Annual Sales: § 3.5 Million

Physical Street Address (no PO Box numbers please) __ oo Jwne. Boad  Sucte oa.

Cityr . Mey o Sate: Tsd Zip: 38:/9

How long at this address? t yrs. mos. ,

Contact Person: Ddoon Rraverasan Phone: 90(-33/- 2184 Fax: 9Gp/- 763-9223
Previous Address: | '

City: _ , State: | Zip:

How lbng at this address? - oy, , . mos.

Do you cwn or lease the building in which you are located? (please check one) [[J Own SLmsc

i

Principal of the Conmpany

(If Sole owner or Partnership, please complete the section belaw. Use additional pages
§if necessary.) '

I hereby authorize US LEC of Tennessee Inc. to use the informarion provided below to obtain a consumer credit report, and I
‘understand that my creditworthiness may be considered when making a decision whether to provide services to the Company on credit.

’ Principal Name: vedseda Signature:
Title or Pasition: tso - | Phone:__ 9o/~ 331- 2754
Social Security Number: Year of Birth: '
Residcatial Street Address: ‘ -
City: k State: Zip:

s oF /3




AIRSTREAM WIRELESS SERVICES,
Plaintiff,
VS.

US LEC OF TENNESSEE, INC,,

e N N N e N N N NS

Defendant.

MOTION TO SHOW CAUSE WHY DEFENDANT SHOULD NOT BE HELD IN
CONTEMPT FOR VIOLATING TEMPORARY RESTRAINING ORDER

’TO THE HONORABLE D. J. ALISSANDRATOS, CHANCELLOR OF PART III OF
THE CHANCERY COURT OF TENNESSEE FOR THE THIRTIETH JUDICIAL DISTRICT
AT MEMPHIS: :

Comes now the’Plaintiff, Airstream Wireless Services ("Airstream") and petitions this
Court to require Defendant to show cause why it should not be held in contempt for violating thé
Temporary Reétraining Order issued by this Court on July 30, 2002, and states as follows:

1. Plaintiff filed suit against Defendant for money damages and requested this Court
to issue a Temporary Restraining Order ("TRO") enjoining Defendant from refusing to provide
service to Plaintiff pursuant to the terms of the Customer Service Agreement at issue in this
matter.

2. On July 30, 2002, this Court issued a TRO enjoining Defendant from refusing to
provide servicé to Plaintiff pursuant to the terms of the Customer Service Agreement. A
temporary injunction hearing has been set fqr August 14, 2002 at 9:00 a.m. in this Court.

3. Plaintiff issued process of service to Defendant, through its registered agent,

through the Secretary of State of Tennessee. Plaintiff also notified and provided via facsimile

M CJS 663429 vi
0-0 08/01/02



Mr. Shane Turley, in-house counsel for Defendant, copies of Plaintiff's Complaint and this
Court's TRO executed on July 30, 2002. (A copy of the letter and fax confirmation sheet are
attached as collective Exhibit "A").

4. After receiving no response from Defendant, Plaintiff sent, via facsimile, a letter
on July 31, 2002, to Defendant notifying it of the TRO enjoining Defendant from failing to

provide service pursuant to the terms.of the Customer Service Agreement and the necessity of its

compliance with this Court's TRO. (A copy of the July 31, 2002 letter is attached as Exhibit

"B").

5. Plaintiff's counsel, Clinton J. Simpson, contacted Mr. Shane Turley on July 31, -
2002 and spoke with Mr. Turley on two separate occasions in which Mr. Turley was further
informed of this Court's Order. Mr. Turley stated that he did not receive the first set of materials,
including the TRO, which were sent on J uly 30, 2002. Plaintiff then re-faxed its Complaint and
this Court's TRO to Defendant on July 31, 2002. Plaintiff received no further response from
Defendant on July 31, 2002, after resending the Complaint and TRO. (Affidavit of Simpson,
6). (A copy of the Afﬁda;\/it Qf Clinton J. Simpson is attached hereto as Exhibit "C").

6. On August 1, 2002, Plaintiff attempted to contact Defendant's counsél on three
occasions and was unable to discuss Defendant's failure to comply with this Court's TRO with
anyone at length or in detail. (Affidavit of Simpson, 1Y 7, 8, 9).

7. As of August 2, 2002, Defendant has not restored service to Plaintiff pursuant to

the terms of the Customer Service Agreement and continues to be in direct violation of this

Court's TRO.

M CJS 663429 vi
0-0 08/01/02



WHEREFORE, PREMISES CONSIDERED, Plaintiff petitions this Court to require
Defendant to show cause why it should not be held in willful contempt of this Court's temporary
restraining order and seeks the féllowing:

(2) Plaintiff be awarded a money judgment for the attorneys fees, and other expenses

it incurred in prosecution of Defendant's willful contempt of this Court's TRO;

(b) | Pléintiff be awarded a money judgment for lost business as a direct result of

Defendant's failure to abide by this Court's TRO;

(c)  This Court retain jurisdiction to ensure complianée with its TRO through the

expiration date on August 14, 2002; and

(d)  Plaintiff have such other relief as it may be entitled to in the premises or which

the Court thinks is necessary to punish violation its orders and decree.

Respectfully submitted,

EUGENE J. PODESFA, TR (#98#1)
CLINTON J. SIMPSON (#20284)
Attorneys for Plaintiff

Airstream Wireless Services

OF COUNSEL:

BAKER, DONELSON, BEARMAN & CALDWELL
165 Madison Avenue, Suite 2000

Memphis, TN 38103

(901) 526-2000

M CJS 663429 vi
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CERTIFICATE OF SERVICE

I, Clint Simpson, hereby certify that I have served a true and exact copy of this Motion to
Show Cause via facsimile to Shane Turley, Esq., Fax No. I -704-409-6874, Legal Department,
US LEC of Tennessee, Inc., Morrocrost #3, 6801 Morrison Boulevard, Charlotte, NC 28211, and
Henry Walker, Esq., Boult, Cummings, Conners & Berry, PLC, 414 Union Street, Suite 1600, P.
0. Box 198062, Nashville, Tennessee, 37219, this the éffp day of August, 2002.

(fid Gt

CLINT SMPSOK ¢/~ 7

M CJS 663429 vi
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s LAW OFFICES
BAKER, DONELSON, BEARMAN & CALDWELL
A PROFESSIONAL CORPORATION
FIRST TENNESSEE BUILDING
165 MADISON AVENUE

——

TENNESSEE JACKSON,MISSISSIPPI

SUITE 2800
MEMPHIS MempHIs, Tennessez 383103 WASHINGTON. O.C.
NASHVILLE
CHATTANOOGA ATLANTA, GEORGIA
KNOXVILLE (801s26-2000
JOHNSON CITY FACSIMILE BOBC INTERMNATIONAL, LLC
HUNTSVILLE BEIJING. CHINA

(901)577-2303 REPAESENTATIVE OFFICE

CLINTON J. SiMPSON

Direct Dial: (991) $77-3183

Direct Fax: (901) 3774233

E-Muil Address:cjsimpson@bdbe.com

July 30, 2002

Shane Turley, Esq. VIA FAX NO. 1-704-409-6874
Legal Department

US LEC of Tennessee, Inc.

Morrocrost #3

6301 Morrison Boulevard

Charlotte, NC 28211

Re:  Customer Service Agreement Between US LEC of Tennessee, Inc. and Alrstream
Wireless Services
Entered on April 11, 2002

Dear Mr. Turley:
Enclosed please find a copy of Airstream Wireless Services's Complaint for [njunctive Relief

and Money Damages. We appeared before Chancellor Alissandratos on July 30, 2002, whereby he
signed the Fiat and granted our Restraining Order prohibiting US LEC of Tennessee from failing to

" provide service pursuant to the terms of the Customer Service Agreement. Please allow this

communication to serve as official notice of the Court's Order, and as ordered by the Court, Airstream
Wireless Services expects full service to be resumed immediately.

As you will see in the Restraining Order, a hearing for the Injunction has been set for August 14,
2002 at 9:00 a.m. in Division III of the Chancery Court of Memphis, Shelby County, Tennessee.

If you have any further questions or comments regarding this matter, please do not hesitate to
contact me. \ -

Very truly yours,

(it Fopir

linton J. Simpson

CJS:dj
enclosures

f  EXHIBIT |
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JUL~-30-22 15:38 "Ip:9815772383 BAKER DONELSON
TJOEBE NUMBER D 1
INFORMATLTION C ODE O X
TELEPHONE NUMBER 6327#38603000%0Q100#17044Q386874#
NAME(ID NUMBER) RightFax
START TIME JUL-3@-82 15:32
PAGES TRANSMITTED ’@22 TRANSMISSION MODE EMMR
RESOLUTION STD ' REDIALING TIMES 3%}
SECURITY OFF MAILBOX OFF
MACHINE ENGAGED a6 '49

THIS TRANSMISSION IS COMPLETED.

LAST SUCCESSFUL PAGE a22

LAY OFFICES
Barxer, DONEBELSON, BEARNMAN & CA.LDWE:’_L o
A PROFESSIONAL CORPORATION
FIRsST TENNev.seE BUILDING - 16835 MADISOMN AVENUE -
SUITE 2000

MEMPHIS, TENNESSEE 38103 :

(201) B26-2000 ) .
Facaimite ) - : [
@01y $77-2303
3
FACSOVOLE TRANSMISSION FORM
l

DATE: July 30, 2002 ’ TANVOE: 1:45 P
DELIVER TO: FACSIMILE PEHONE N;o-.
.
SHANE JURLEY, ESQ. 1-704-209-E8 74 |
RO IVE: ) Clinton J. Simpson.
PEHONE NO.: (901) 577-8183 ‘
FACSIVIILE PEONE INO. (901) 5774233 E
USER NO.: . 6327 '
{

CLIENT VMIATTER INO.: SE0000-00100

MESSACE:

Note: THhis ‘aosimile contains PRIVILEGED and CONFIDENTIAL informanorn intended ornly for the usae of the specific
individuwal o entity named above. If you or your employer are not the intended recipient. you are hereby notfied that any
wnauthorized dissemination or copying of this facsirmile or the information containad in it is strictly prohibited. If you have
recaived the> fecsimila in orror, pleasea irmmaediataly notify the person named above It ance by telephone and ratum the
origiinal facsimile (O s at tha above address via the (.S, Postal Sardce. Thank YO
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TENNESSEE

' LAW OFFICES ‘
BAKER, DONELSON, BEARMAN & CALDWELL
A PROFESSIONAL CORPORATION
FIRST TENNESSEE BUILDING

165 MADISON AVENUE
JACKSON, MISSISSIPPI

SUITE 2000
:EMPH[S : I\/{EMPHIS, TENNESSEE 38103 WASHINGTON, D.C.
ASHVILLE
CHATTANOOGA ATLANTA, GEORG!A
KNOXVILLE ‘ {901) 526-2000
JOHNSON CITY FACSIMILE BOBC INTERNATIONAL, LLC

HUNTSVILLE BEIJING,CHINA

(901) 577-2303 REPRESENTATIVE OFFICE

CLINTON J. SIMPSON

Direct Dial: (901) 577-3183

Direct Fux: (901) 577-4233

E-Mait Address:cjsimpson@bdbe.com

July 31,2002

Shane Turley, Esq. VIA FAX NO. 1-704-409-6874
Legal Department

US LEC of Tennessee, Inc.

Morrocrost #3

6301 Morrison Boulevard

Charlotte, NC 23211

Re:  Customer Service Agreement Between US LEC of Tennesseg, Inc. and Alrstream
Wireless Services
Entered on Apnl 11, 2002

Dear Shane:
As of 4:15 CST on July 31, 2002, service has not been restored to Airstream Wireless Services

pursuant to the terms of the Customer Service Agreement at issue in this matter. Please notify me
immediately whether US LEC intends to resume service or not. If US LEC does not intend to resume

-service immediately, we will have no other alternative than to seek to have the Chancery Court hold US

LEC in contempt of its Order.

Please notify me of US LEC's decision once you have had a chance to review this letter with the
appropriate authorities of US LEC. '

Very truly vours,

ht ¢

Clinton J. Simpson

CJS:dj

B




[N THE CHANCERY COURT OF SHELBY COUNTY, TENNESSEE

AIRSTREAM WIRELESS SERVICES,
Plaintiff,

VS. NO. CH-02-1441-3

US LEC OF TENNESSEE, INC,,

Defendant.

[ N N N L N N N N

AFFIDAVIT OF CLINTON J. SIMPSON IN SUPPORT OF MOTION TO SHOW
' - CAUSE

STATE OF TENNES.SEE)
COUNTY OF SHELBY )

Comes now Clinton J. Simpson, Attorney for Plaintiff, Airstream Wifeless Services, and
after being first duly sworn, would state:

1. I am an attorney licensed té practice in Tennessee and [ am counsel of record for
Plaintiff in this cause.

2. On July 30, 2002, I sent, via facsimile, a copy of Plaintiff's Complaint and this
Court'é Temporary Restraining Order ("TRO") to Mr. Shane Turley, in-house counsel for US
LEC of Tennessee, Inc. ("US LEC"), to the following number: 7(?4—409-6874. (A copy of the
letter and faxed confirmation sheet are attached to the Motion to Show Cause collectively as
Exhibit "A").

~

3. On July 31,2002, I attempted to contact Mr. Turley at US LEC via telephone and

received no response.

: C
M CIS 663444 vi
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4. On July 31, 2002, I sent, via facsimile, a letter to- Mr. Turley informing him that
service had not been restored to Airstream Wireless Services pursuant to the terms of the
Customer Service Agreement and that unless we heard from US LEC immediately, Plaintiff
would have no other alternative than to seek to have the Chancery Court hold US LEC in ‘
contempt of Court. (A copy of the July 31, 2002 letter is attached to the Motion to Show Cq‘use
as Exhibit "B").

5. On July 31, 2002, I spoke with Mr. Shane Turley and he informed me that he did
not receive Plaintiff's Notice or copies of the TRO and Complaint which were sent by Plaintitt
on July 30, 2002.

6. Immediately after speaking with Mr. Turley on July 31, 2002, I resent, via
facsimile, a copy of Plaintiff's Complaint and this Court's TRO to Mr. Turley.

7. I heard no further response from Mr. Turley of US LEC on July 31, 2002.

8. On August 1, 2002, I spoke with Mr. Turley at approximately 11:00 am. C.S.T.
and informed him of Plaintiff's intention to file a Motion to Show Cause why US LEC should not
be held in contempt for violating this Court's TRO. Mr. Turley informed me that he would be in
touch with me within the néxt couple of hours and provided me with the name of US LEC's
Tennessee .coﬁnsel, Henry Walker, Esquire, at Boult Cummings in Nashville, Tennessee.

9. At approximately 1:45 p.m. on August 1, 2002, I attemﬁt’evd to make contact with
Mr. Walker and was unsuccessful.

10.  On August 1, 2002, at approximately 2:00 p.m., [ attempted to contact Mr. Shane

Turley at US LEC and was unsuccessful.

8]

M CIS 663444 vi -
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11 On August 1, 2002, [ received two e-mails from Mr. Turley informing me that he
and Mr. Walker would be calling me shortly. No calls were received as indicated in the e-mails
attached to this Affidavit. (A copy of the e-mails are attached hereto as Exhibit "A").

12. On August 1, 2002, I spoke with Mr. Turley and Mr. Walker whereby [ was
informed that it was Defendant's intention to file a motion with this Court on August 2, 2002,

and set a hearing regarding this matter for the following week.

(it Gy or.

CLINT SIMPSON™

FURTHER AFFIANT SAITH NOT.

: L
SWORN to and subscribed before me this f'Z:_day of August, 2002.

Al %/gﬂm

Notary Public

L ,,,.a.a,i\\ ,}

S
My Cp@?ﬁlssm’n E}gpﬂ:es:

a E 0 B
‘;O # {“‘V ‘_‘-.-Z_ ;;

Respe i)ll submltted WJ

EUGENE J. PODE"S [IR. (F983H5
CLINTON J. SIMP ON (#20284)
Attorneys for Plaintiff

Alrstream Wireless Services

OF COUNSEL:

BAKER, DONELSON, BEARMAN & CALDWELL
163 Madison Avenue, Suite 2000

Memphis, TN 38103

(901) 526-2000

(O8]
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CERTIFICATE OF SERVICE

I, Clint Simpson, hereby certify that I have served a true and exact copy of this Motion to
Show Cause via facsimile to Shane Turlev Esq., Fax No. [-704-409-6874, Legal Department,
US LEC of Tennessee, Inc., Morrocrost #3, 6801 Morrison Boulevard, Charlotte, NC 28211, and
Henry Walker, Esq., Boult, Cummings, Conners & Berry, PLC, 414 Union Street, Suite 1600 P.
0. Box 198062, Nashville, Tennessee, 37219, this the j“l’ day of August, 2002.

CLINT SIVMPSONT

M CIS 663444 vi
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IN THE CHANCERY COURT OF SHELBY COUNTY, TENNESSEE

AIRSTREAM WIRELESS SERVICES, )
)
Plaintiff, )
)

V'S ) N0, CH-02-1441-3
)
US LEC OF TENNESSEE, INC,, )
)
Detendant )

AFFIDAVIT OF CLINTON J. SIMPSON IN SUPPORT OF MOTION TO SHOW
CAUSE

STATE OF TENNESSEE)
COUNTY OF SHELBY )

Comes now Clinton J. Simpson, Attorney for Plaintiff, Airstream Wireless Services, and
after being first duly swom, would state:

1. [ am an attorney licensed to practice in Tennessee and I am counsel of record for
Plaintiff in this cause.

2. On Jﬁiy 30, 2002, I sent, via facsimile, a copy of Plaintiff's Complaini and this
Court's Temporary Restraining Order ("TRO") to Mr. Shane Turley, ir_1(—house counéel for US
LEC of Ternesses, Inc. ("US LEC"), to the following number: 704-409-6874. (A copy of the
letter and faxed confirmation sheet are attached tb the Motuon to. Show Cause collectively as
Exhibit "A").

3. On July 31, 2002, I attemnpted to contact Mr. Turley at US LEC via telephone and

received no response.

MCIS 663444 vl
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by

4, Oun July 31,2002, [ sent, via facsimile, a letter to Mr. Turley informing him that
service had not been restored to Airstream Wireless Services pursuant to the terms of the
Customer Service Agreement and that unless we heard from US LEC immediately, Plaintif
would have no other alternative than to sesk to have the Chanczry Cowt hold US LEC in
contempt of Court. (A copy of the July 31, 2002 letter is artached to the Moton to Show Cause
as Exhibit "B").

3. On July 31,2002, [ spoke with Mr. Shane Turley and he informed me that he did

not recaive Plainnf

o i
L

s Notice or copies of the TRO and Complaint which were sent by Plainutt
on July 30, 2002

6. Immediately after speaking with Mr. Turley on July 31, 2002, I resent, via
facsimile, a copy of Plaintiff's Complaint and this Court's TRO to Mr. Turley.

7. | I'heard no further response from Mr. Turley or US LEC on July 31, 2002.

8. On August 1, 2002, [ spoke with Mr. Turley at approximately 11:00 am. C.S.T.
and informed him of Plaintiff's intention to file 2 Motion to Show Cause why US LEC should not
be held in contempt for violating this Court's TRO. Mr. Turley informed me that he would be in
touch with me within the next couple of hours and provided me with the name of US LEC's

Tennessee counsel, Henry Walker, Esquire, at Boult Cummings in Nashville, Tennesses

9. At approximately 1:45 p.m. on August 1, 2002, I aLtempLed to make contact with
Mr. Walker and was unsuccessful.
10. On August 1, 2002, at approximately 2:00 p.m., I attempted to contact Mr. Shane

Turley at US LEC and was unsuccessful.

1~
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Ll On August |, 2002, [ received two e-malls from Mr. Turley informing me that he
and Mr. Walker would be calling me shortly. No calls were received as indicated in the e-mails
attached to this Affidavit. (A copy of the e-mails are attached herato as Exhibit AT,
L2 On August 1, 2002, [ spoke with M. Turley and Mo Walker wherzoy [was

;

informed that it was Defendant's intention to file a motion with this Court on August 2, 2002,

and set a hearing regarding this matter for the following week.

%wfﬁw\

CLINT SIMPSON™

FURTHER AFFIANT SAITH NOT.

L
fad
SWORN to and subscribed before me this 2 day of August, 2002.

A 7z /R

Notary Public

.

2 . .f“
HiSSION EX;PI‘IZSS'.
MOTANY 2
PUELIS

Respeczﬁlllv submitted
(7 Lyt 4 W%J
EUGENE J. PQDES/ X TR. (29845
CLINTON J. SIMPSON (720284
Attorneys for Plainuff
Alrstream Wireless Services

OF COUNSEL:

BAKER. DONELSON, BEARMAN & CALDWELL
165 Madison Avenue, Suite 2000 ‘
Memphis, TN 38103

(901) 526-2000

[WB]
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CERTIFICATE OF SERVICE

[, Clint Simpson, hereby certify that [ have served a true and exact copy of this Motion to
Show Cause via facsimile to Shane Turley, Esq., Fax No. /-704-409-6874, Legal Department,

US LEC of Tennessee, [nc., Morrocrost #3, 6301 Morrison Boulevard, Charlotte, NC 23211, and
Henry Walker, Esq., Box'ft (“m rmings, Conners & Berry, DL‘" 414 Union Streen Sutte 1600, P.
O. Box 198062, Nashville, Tennessee, 37219, this the 7’1/ dav of August, 2002.

/> ,&/JL g/f/}'./f/lfm

CLINT SIMPSONT

=
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Simpson, Clinton J.

From:
Sent:
To:
Subject:

'Importance:

Turley, Shane [sturley@uslec.com]
Thursday, August 01, 2002 2:59 PM
‘cjsimpson@bdbc.com’

Airstream

High

4

Just got off the phone w/ Hanry Walker and Luther Wright

Henry and I will be czlling you in approximately 20




A
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' .' o . .
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Simpson, Clinton J. | i

From: Turley, Shane [sturley@uslec.com]
Sent: Thursday, August 01, 2002 4:05 PM
To: 'Simpson, Clinton J.'

Subject: RE: Airstream

~

My apologies for the delay. I will call you in 15 minutes.

Shane

————— Original Message-----

From: Simpson, Clinton J. [mailto: cjsimpscn@odbc. com]
Senc: Thursday, August 0L, 2002 4:58 PM

To: 'Turley, Shans'

Subject E: Rirstream

Shane,

What time are you going to call?

————— Criginal Message-----

From: Turley, Shane [mailto:sturley@uslec.com]
Sent: Thursday, August 01, 2002 2:59 PM

To: 'cisimpson@bdbc.com’

Subject: Airstream

Importance: High

I_J-

@]

1

Got your voicemail. Just got off the phone w/ Henry Walker and Luther Wright
from Boult Cummings. Henry and I will be calling you in approximately 20
minutes.

Shane

***********s\rv‘e‘k**k*-ic*k*********7’(***********************************************
PR R R R R R R S RS R RS T EE RS EREEERE LR R EE RS

NOTICE: This electronic mail transmission may constitute an

attorney~client communication that is perllaged at law. It is not intended
for transmission to, or receipt

by, any unauthorized persons. If you have received this elecgronlc nail
transmission in error, please delete 7

it from your system without copying it, and notify the sender by reply
e-mall, so that our address record can

be correctad. o
kdkkhkhkhkdhohdhbrdbhrhbhbhhbhhkhrdrhrhkhddrdhhbhhbhrrhbkrdbbhrrhhrbdhrodrhbrbrhhddhdhdrddrr
LR A RS R E RS RS R AR RS LRSS R LSRR R R R R R R R R ERERE R X ‘
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Simpson, Clinton J.

From: Turley, Shane [sturiey@us!ec.com]

Sent: Thursday, August 01, 2002 4:44 PM

To: ‘cjsimpson@bdbc.com'’

Subject: FW: Airstream

Importance: High

Clinc: Don't give up on me. MNow on the phone again w/ local counszl and my
internal folks.

Shane

> mee—= Original Message-----

> From: - Turley, Shane

> Sent: Thursday, August 01, 2002 3:59 PM

> To: 'cjsimpson@bdbc.com'

> Subject: Alrstream

> Importance: High

>

> Clintc:

>

> Got your voicemail. Just got off the phone w/ Henry Walker and Luther
> Wright from Boult Cummings. Henry and I will be calling you in
> approximately 20 minutes.

S :

> Shans



AIRSTREAM WIRELESS SER\{ICES, )
)

Plaintiff, )

. )

VS. )
)

US LEC OF TENNESSEE, INC., )
)

Defendant. )

AFFIDAVIT OF CLINTON J. SIMPSON IN SUPPORT OF MOTION TO SHOW
CAUSE

STATE OF TENNESSEE)
COUNTY OF SHELBY )

Comes now Clinton J. Simpson, Attorney for Plaintiff, Airstream Wireless Services, and
after being first duly swormn, would state:

1. | I am an attorney licensed to practice in Tennessee and I am counsel of ‘yrekcord for
' Plaintiff in this cause.

2. On July 30, 2002, I sent, via facsimiie, a copy of Plaintiff's Compléint and this
Court's Temporary Restraining Order ("TRO") to Mr. Shane Turley, in-house counsel for US
LEC of Tennessee, Inc. ("US LEC"), to the following number: 704-409-6874. (A copy of the
letter and faxed confirmation sheet are attached to the Motion to Show Cause collectively as
Exhibit "A").

3. On July 31, 2002, I attempted to contac; Mr. Turley at US LEC via telephone and

received no response.

M CIS 663444 v1
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4, | On July 31, 2002, T sent, via facsimile, a letter to Mr. Turley informing him that
service had not been restored to Airstream Wireless Services pursuant to the terms of the
Customer Service Agreement and that unless we heard from US LEC immediately, Plaintiff
would have no other alternative than to seek to have the Chancery Court hold US LEC in
contempt of Court. (A copy of the July 31, 2002 letter is attached to the Motion to Show Cause
as Exhibit "B").

5. On July 31, 2002, I spoke with Mr. Shane Turley and he informed me that he did
not receive Plaintiff's Notice or copies of the TRO and Complaint which were sent by Plaintiff
on July 30, 2002.

6. Immediately after speaking with Mr. Turley on July 31, 2002, I resent, via
facsimile, a copy of Plaintiff's Complaint and this Court's TRO to Mr. Turley.

7. I heard no further response from Mr. Turley or US LEC on July 31, 2002.

8. On August 1, 2002, I spoke with Mr. Turley at approximately 11:00 am. C.S.T.
and infqnned him of Plaintiff's intention to file a Motion to Show Cause why US LEC should not
be held in contempt for violating this Court's TRO. Mr. Turley informed me that he would be in
‘touch with me within fhe next couple of hours and provided me with the name of US LEC's
Tennessee counsel, Henry Walker, Esquire, at Boult Cummings in Nashyille, ’fennessée;

9.  Atapproximately 1:45 p.m. on August 1, 2002, I attempted to make contact withr
Mr. Walker and was unsuccessful. | ”

10.  On August 1, 2002, at approximately 2:00 p.m., I attempted to contact Mr. Shane

Turley at US LEC and was unsuccessful.

M CJS 663444 v1 -
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11. On August 1, 2002, [ received two e-mails from Mr. Turley informing me that he
and Mr. Walker would be calling me shortly. No calls were received as indicated in the e-mails
attached to this Affidavit. (A copy of the e-mails are attached hereto as Exhibit "A").

12. On August 1, 2002, I spoke with Mr. Turley and Mr. Walker whereby I was
informed that it was Defendant's intention to file a motion with this Court on August 2, 2002,

and set a hearing regarding this matter for the following week.

(ot Goton

CLINT SIMPSON—_

FURTHER AFFIANT SAITH NOT.

; L
SWORN to and subscribed before me this l'~ 2 day of August, 2002.

A e %//kﬁm

Notary Public

P 'vr':«.R Jes . Rt
My o@ﬁlssi Lﬁifgp'ﬁes:

& wotary RZ

.3 PUBLIG

Respe )11 submltted ; .

EUGENE J. PODﬁs " JR. (#98%
CLINTON J. SIMP ON (#20284)
Attorneys for Plaintiff

Airstream Wireless Services

OF COUNSEL.:

BAKER, DONELSON, BEARMAN & CALDWELL
165 Madison Avenue, Suite 2000

Memphis, TN 38103

(901) 526-2000

M CJS 663444 v1
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CERTIFICATE OF SERVICE

1, Clint Simpson, hereby certify that I have served a true and exact copy of this Motion to
Show Cause via facsimile to Shane Turley, Esq., Fax No. 1-704-409-6874, Legal Department,
US LEC of Tennessee, Inc., Morrocrost #3, 6801 Morrison Boulevard, Charlotte, NC 28211, and
Henry Walker, Esq., Boult, Cummings, Conners &Berry, PLC, 414 Union Street, Suite 1600, P.
O. Box 198062, Nashville, Tennessee, 37219, this the Z day of August, 2002.

CLINT SI\/IPSONV /

M CJS 663444 vl
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Simpson, Clinton J.

e

.

From:
Sent:
To:

Subject:

Importance:

Turley, Shane (sturley@uslec.com]
Tnursday, August 01, 2002 2:58 PM
'cjsimpson@bdbc.com’

Airstream

High

EXHIBIT
Collective
Exhibit "an
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Si%ﬁpson, Clinton J.

From: Turley, Shane [sturley@uslec.com]
Sent: Thursday, August 01, 2002 405 PM
To: ‘Simpson, Clinton J.'

Subject: RE: Airstream

for rthe delay. I will call you in 13 minuzas.

—
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Simpson, Clinton J. -

From: Turley, Shane (sturley@uslec.com]
Sent: Thursday, August 01, 2002 4:44 PM
To: ‘cjsimpson@bdbc.com’

Subject: ~W: Airstream

Importance: High

up oo me.  Mow on nh2 Shons 2

Shane
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IN THE CHANCERY COURT FOR THE STATE OF TENNESSEE
SHELRY COUNTY, TENNESSEE :

AIRSTREAM WIRELESS SERVICES,
Plaintiff,
V.

)
)
)
)
) No. CH-02-1441-3
)
< LEC OF TENNESSEE, INC., )
)
)

Defendant.

AFFIDAVIT OF MIKE MOELLER

1. . My name is Mike Moeller and T am the Vice President- Sales for
Tennessee and Kentucky at US LEC Corp., headquartered in Charlotte, Nosth Carelina (“US
11:C™). My office is located at First Tenmessee Plaza, 800 S. Gay Street, Knoxville, Tennesgsce

3'929. All information contained in this Affidavit is based upon events that ocourred, of which I
t:ve personal knowledge.

2. US LEC, via its wholly owned subsidiaries is a telecommunications
c:mier operaling in 14 states including Tennessee, where the operating subsidiary is US LEC of
US LEC offers a varicty of telecommunications services including local and

‘T'snnessee; Inc..

Iong distance calling under the jurisdiction of the Temnessee Regulatory Authority and the

Vederal Communications Commission

3. Pursuant 1o Chapter 408 of the Public Acts of 1995, T.C.A. §65-4-201(c),

lJ§ LEC holds a cértiﬁcate of convenience and necessity from the Tenuessee Regolatory

Authorty to operate as a “‘competing telecommunications servica provider” in Tennessee. The

-erms end conditions under which US LEC operates are set forth in the carier’s tafifis which, by

11710 v1 -1-
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law, must be filed with, and approved by, the Authority. US LEC’s tariff on file with the

Aufliority states that the corapany may, without notice, immediatety discontinue service to any

custsmer if the company determines that the service is being used for a fraudulent purpose.

4, US LEC bas a copiract to provide long distance telecopumunications

serv.ces to Airstream Wireless Services, Inc., which is located in Memphis, Tennessee. ‘The

conlract states, inter alia, “This Agreement and all US LEC services and agroements are

goterned by the terms and conditions contained in US LEC's tariffs and price lists (collectively,

the “Tarifis™) filed with federal and state regulatory agencies.. Customer agress 10 be bound by

th: provisions of US LECs Tariffs in effect from time to fime.”

5. The contract with Airstream states that US LEC will provide long distance

telzphone international service, including service to the United Kingdom, Germany, Iraly and

Sy ain.

s

6. The cost to US LEC of handling that international traffic vasies

s listantially depending upon whether the call is made to a wireless telephone or to a non-

wiitcless telephone (Jand line) telephone. The cost to US LEC of handling an interpational call

rmade to a wireless telephone in the United Kingdom, Germany, ltaly and Spein ranges from $.41

1 $.45 per minute. The cost to US LEC of bandling an intemational call made to a land line

jo.gphone in the same countries is a small fraction of what it costs 1o {erminate an jntermational

1.1 made to a wireless telephone.

7. Based on normal calling patiems, approximately 10% of all long distance

calls are made to wircless telephones. During negotiations with Ajrsiream, Airstzeam

jepresented to US LEC that no more than 10% to 15% of Airstrcam’s international traffic would |

w1710 v -2
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be 1t.ade to wireless telephones. Based on US LECs expericnce with pormal traffic pattems and
thoa: representations of Airstream, US LEC agreéd to accept and complete international calls for
rater; of $.06 to $.15 per mimute depending on the covntry where the call terminates. Those rates

are -flected in fhe contract between US LEC and Airstream.

8. US LEC began pmﬁdiﬁg service to Alrstream on June 10, 2002. By July
17, 2002, US LEC had been contacted by the fraud division of a major telecommunications
cor:pany and was informed by them of the unusual nature of the traffic coming from Airstrcam.”’
Cantrary to Mal traffic pattems and the representation of Alsstream, approximately 99.7% of

all ‘nternational calls coming from Airstream were being made to wircless telephones.

9. | Based on miy experience in the Ielecommunicatioﬁs industry, such an
ahnormal traffic pattern cannot be accidental. Someone is apparently‘éiﬂler (1) using a switch to
s parate, based on the tumber being catled, calls made to wireless telephones from calls made to
1n-4 Kne telephones and routing all wireless calls to US LEC or (2) using auto-dialers, of similar

eqjuipment, to dial repeatedly to wireless telephones. In cither case, this abnormal traffic pattern

it the result of deliberate manipulation and is likely being done for a frandulent purpose. '

10.  Upon discovery of this wmanipulation of the treffic coming from Alirstream,

~1§ LEC made a decision to terminate sexvice to Afrstream.

11.  JfUS LEC is required to restore service bo Aisstream, US LEC will lose
1sproximately $12,000 per day, representing the difference between the contract price and the
iignificant costs required to pay third party telecommunic ation carriers to terminete this

-sarticular type of traffic.

£11719v1 -3-
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Purther, Affizant saith not.

Sworn to snd subscribed before me this the Q”/ day of 4 a&:é . 2002. g

037855001 RA6/2002

M(,—ML‘-—M-f

Mike Moeller

St rd
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Notary Public

My Commission Expires: ;[ l_lé Zﬁgg&
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INTHE CHANCERY COURT FOR THE STATE OF TENNESSEE
SHELBY COUNTY, TENNESSEE
AIRSTREAM WIRELESS SERVICES,
Plaintiff,

)
)
)
)
v. ) No. CH-02-1441-3
)
US LEC OF TENNESSEE, INC,, )

)

)

Defendant.

AFFIDAVIT OF SHANE TURLEY

1. My name is Stephen Shane Turley, and I am Deputy Senior
Counsel for US LEC Corp., headquartered in Charlotte, North Caroli/n‘a (“US LEC”). My
office is located at 6801 Morrison Blvd., Morracroft III, Charlotte, N.C. 28211. I am an
attorney currently licensed, in good standing and admitted to practice law in the
Commonwealth of Virginia. All information contained in this Affidavit is based upon

events that occurred, of which I have personal knowledge. -

2. Over the past week or so I have been communicating with Clinton
Simpson, an attorney with Baker Donelson Bearman & Caldwell, PC, and counsel for
Airstream Wireless Services (*Airstream™), to resolve di:tstanding issues between

Airstream and US LEC regarding telecommunications service.

3. When I first began speaking with Mr. Simpson, he mentioned
Airstream’s desire to take some form of legal action if we could not resolve the
outstanding issues. At the outset of our cdnversaﬁons, I was expressly advised by Mr.

Simpson that I would be personally notified prior to any action taken by Airstream, 50

811745 v1 -1-
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that I would have an opportunity to have counsel present at any hearings. To this end, I
provided Mr. Simpson with my cellular phone number so that he could contact me at any
time. |

4. Prior to the filing of the Complaint in this matter, 1 received no
phone call, fax or other communication from Mr. Simpson or anyone ¢lse on behﬂf of
Airstream. Indeed, 1 did. not receive a faxed copy of Airstream’s - Complaint for
Injunctive Relief and Money Damages and Fiat until July 31, 2002, at approximately
6:00 p.m. Eastern Standard Time. From the fax, it appéared there was a court hearing

held the morning of the day before (July 30, 2002).

Further, the Affiant saith not.

Stepfen Shane Turley,

Sworn to and subscribed before me this the S dayof_ g Ve vSH , 2002.
O

Notary Public/ !

yommssion Expires Jure 1, 2004
My Comumission Expires; i .

811745 vl -2-
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IN THE CHANCERY COURT OF SHELBY COUNTY, TE?N,NE\SSBE\
AN

AIRSTREAM WIRELESS SERVICES, )
)

Plaintiff, )

)

VS. )
)

US LEC OF TENNESSEE, INC., )
3 )

Defendant. )

PLAINTIFF'S NOTICE OF FILING AFFIDAVITS

Plaintiff, Airstream Wireless Services, hereby gives notice of filing the original

Affidavits of Jason Braverman and Clint Simpson attached hereto as Exhibit 1 and Exhibit 2

respectively.
Respectfully submitted,
EUGENE J. PODEST (#9831)U
"CLINTON J. SIMPSQN (#20284)
Attorneys.for. Plaintiff _
Airstream Wireless Services
OF COUNSEL: |
BAKER, DONELSON, BEARMAN & CALDWELL
165 Madison Avenue, Suite 2000
Memphis, TN 38103

(901) 526-2000

M CJS 665009 v1
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CERTIFICATE OF SERVICE

I, Clint Simpson, hereby certify that I have served a true and exact copy of this Notice of
Filing Affidavits on Luther Wright, Esquire, Esq., Boult, Cummings, Conners & Berry, PLC,
414 Union Street, Suite 1600, P. O. Box 198062, Nashville, Tennessee, 37219, this the Z E,ZS"”

day of August, 2002. //

CLINT SIMPSON v

M CJS 665009 vl
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IN THE CHANCERY COURT OF SHELBY COUNTY, TENNESSEE

AIRSTREAM WIRELESS SERVICES, )
)
Plaintiff, )
' )
VS. ) NO. CH-02-1441-3
)
US LEC OF TENNESSEE, INC,, )
)
Defendant. )
AFFIDAVIT OF CLINTON J. SIMPSON
STATE OF TENNESSEE)

COUNTY OF SHELBY )

Comes now Clinton J. Simpson, Attorney for Plaintiff, Airstream Wireless Services, and '
after Jbei'ng first duly sworn, would state: |

1. I am an attorney licensed to practice in Tennessee and I am counsel of recorci for
Plaintiff in this cause.

2. | On July 26, 2002, I spoke with Shane Turley and other representatives of US LEC
of Tennéssee, Inc. ("US LEC") regarding the restoration of service to Airstream Wireless
Services. | |

3. On July 26, 2002, I informed Mr. Shane Turley, iﬁ;house counsel for US LEC of
Tennessee, of the necessity that serv_ice be restored immediately to Airstream as Airstream would

incur irreparable harm if service was not restored.
-4, On Monday, July 29, 2002, I spoke with Mr. Turley, and informed him that it was

Airstream's intent to go to court on the following morning, July 30, 2002, and request that the

M CJS 664568 v1
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Court issue a temporary restraining order to enjoin US LEC from refusing to provide service
pursuant to the terms of the Customer Service Agreement.

5. Solely as a courtesy to US LEC, I requested from Mr. Turley the name of local
counsel for US LEC in the State of Tennessee. Mr. Turley informed me that he did not know the
name of US LEC's local counsel in Tennessee.

6. [ explained to Mr. T urley that this matter was urgent as Airstream was facing
substantial expense and potential liability with its customers as a result of the termination of its
service by US LEC.

7. I did not receive any further response from Mr. Turley for the remainder of July
29, 2002, after our conversation regarding Airstream's intent to petition the Court for a
temporary restraining order.

8. I did not learn the identity of US LEC's loéal céunsel until Thursday, August 1,
2002.

9. Icalled local counsel, Henry Walker, at approximately 1:30 CST on August 1,

2002. Idid not receive a return call until later that evening.

/M W

CLINT SIMPSON &~ /

FURTHER AFFIANT SAITH NOT.

SWORN to and subscribed before me this/_i’_‘t'i'ay of Auéﬁst, 2002.

My Commission Expires:
My Commission Expires Sept. 18, 2002

M CJS 664568 vi .
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Respectfully submitted,

EUGENE J. PODESTX, JR. (#983¢)
CLINTONJ. S ON (#20284)
Attorneys for Plaintiff

Airstream Wireless Services

OF COUNSEL:

BAKER, DONELSON, BEARMAN & CALDWELL
165 Madison Avenue, Suite 2000

Memphis, TN 38103

(901) 526-2000

CERTIFICATE OF SERVICE

I, Clint Simpson, hereby certify that I have served a true and exact copy of this Affidavit
was served upon Luther Wright, Esq., Boult, Cummings, Conners & Berry, PLC 414 Union
Street, Suite 1600, P. O. Box 198062, Nashville, Tennessee, 37219 this the 13 ~—day of

August, 2002.
- %

CLINT SIMPSON

M CJS 664568 v1
789939-00001 08/09/02



IN THE CHANCERY COURT OF SHELBY COUNTY, TENNESSEE

AIRSTREAM WIRELESS SERVICES, )
)
Plaintiff, )
)
VS. ) NO. CH-02-1441-3
. )
US LEC OF TENNESSEE, INC,, )
)
Defendant. )
AFFIDAVIT OF JASON BRAVERMAN
STATE OF TENNESSEE)

COUNTY OF SHELBY )

Comes now Jason Braverman, Plaintiff in the above-referenced cause, and after being
first duly sworn, would state:

1. I am the CEO of Airstream Wireless Services.

2. As a consequence of US LEC's termination of Airstream's service, Airstream lost
éubstaﬁtial business aﬁd can no longer fulfill its obligaﬁons under the original terms of the
Customer Service Agreement it entered ihto with US LEC. '

3. Aﬁer learning that service was‘ disconnected by US LEC on July 24, 2002, I
called US LEC on that same day and spoke with Mr. Rod Baine and Mr. Béb Stanton of US LEC
to notify them that Airstream's service had been disconnected.

4. During the July 24, 2002 call with Mr. Baine and Mr. Stanton, US LEC expressed

to me that in order to restore service, the rates in the Agreement would need to be re-negotiated.

- MCJS 664577 vi
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5. At ﬁo time during the negotiations of the Customer Service Agreement between
Airstream and US LEC did I represent nor any agent of Airstream represent to US LEC that no
more than 10% to 15% of Airstream's international traffic would be made to wireless telephones.

6. No distinction between calls to land line telephones and wireless telephones was
ever discussed prior to the signing of the Customer Service Agreement and the addendums
thereto.

7. It was not until several days after the signing of the Customer Service Agreement
that Brad Uebelecker ("Mr. Uebelacker") called me and inquired what percentage of calls would
be made to wireless destinations.

8. I did not know what percentage of use would be made to wireless telephones and
did not provide Mr. Uebelecker or anyone at US LEC with any number or representation as to
the percentage of calls that would be made to wireless telephohes.

9. To my knowledge, Airstream has not participated in or facilitated any fraudulént

scheme or illegal activity.

FURTHER AFFIANT SAITH NOT. ‘g /L/ | |

WSON B@AVERMAN
#H

SWORN to and subscribed before me this /3 day of August, 2002.

ﬁémﬂf L B o

otary Public ~ /

M CJS 664577 v1
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Respectfully submitted,

EUGENE J. PODESTA, JR. (#9831)
CLINTON J. SIMPSON (#20284)
Attorneys for Plaintiff

Airstream Wireless Services

OF COUNSEL:

BAKER, DONELSON, BEARMAN & CALDWELL
165 Madison Avenue, Suite 2000

Memphis, TN 38103

(901) 526-2000

CERTIFICATE OF SERVICE

I, Clint Simpson, hereby certify that I have served a true and exact copy of this Affidavit
was served upon Luther Wright, Esq., Boult, Cummings, Conners & Berry, PLC, 414 Union
Street, Suite 1600, P. O. Box 198062, Nashville, Tennessee, 37219, this the day of
August, 2002. : BN L :

CLINT SIMPSON

M CJS 664577 vl
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IN THE CHANCERY COURT OF SHELBY COUNTY,-TEENNE\SS;%E\\\

AIRSTREAM WIRELESS SERVICES,
Plaintiff,
VS, NO. CH-02-1441-3

US LEC OF TENNESSEE, INC,,

N N N N N N N N N

Defendant.

RESPONSE OF AIRSTREAM WIRELESS SERVICES TO DEFENDANT'S MOTION
TO DISSOLVE TEMPORARY RESTRAINING ORDER AND TO DISMISS

Airstream Wireless Services ("Airstream';) in response to Defendant's Motion to Dissolve
Temporary Restraining Order and to Dismiss would respectfully state to this Court that:
L Thé Temporary Restraining Order ("TRO") issued by this Court on July 30, 2002,
is valid and enforceable; and
IL. This Court has proper jurisdiction over this matter.
LAW AND ARGUMENT

L THE TRO ISSUED BY THIS COURT ON JULY 30, 2002, IS VALID AND
ENFORCEABLE.

A. Defendant failed to show that the TRO issued by this Court is void.

This Court entered a Temporary Restraining Order on July 30, 2002, prohibiting the
Defendant from cohtinuing to breach its contractual obligations to provide international
telephone service to Airstream. The Defendant has ignored the orders of this Court and has
conﬁinued to date to refuse to provide the bargained for service to Airstream. The effect of
Defendant's conduct is to shut down Airstream's operation. Airstream has lost its customers and

thus has no market for the telephone services at this point even should Defendant immediately

M CJS 664401 vl
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elect to abide by its contractual obligations and to obey the orders of this Court. This Court must
now decide whether a party may disregard its orders with impunity.

The Defendant contends that the TRO issued by this Court on July 30, 2002, is facially
void, and as a result, may be disregarded without penalty, as evidenced by Defendant's failure to
abide by the TRO issued by this Court in this matter.

In its argument that this Coixrt's TRO is void, Defendant cites Segelke v. Segelke, 584
S.W.2d 211 (Tenn. Ct. App. 1978) stating that it is a well-settled rule in Tennessee that facially
void injunctions may be disobeyed without penalty. In Segelke, the peftinent issues arose out of
a child custody dispute between a mother and father. The father, Mr. Segelke, blatantly
disregarded a Tennessee court's temporary restraining order by removing his children from the
State of Tennessee and returning themwto Texas where he resided. After being found in contempt
of the court's TRO, Mr. Segelke moved the court to vacate the temporaryk restraining order and
other various decrees issued by the court. The court stated that it is a well-settled rule in this
jurisdiction (Tennessee) that unless an”injunction is void, it must be obeyed until set aside by the
court. Segelke, 584 S.W.2d at 214. The court also quoted Aladdin Industriés, Iné. V. Assocz’ated
Transport, Inc., 323 S.W.2d 222 (1958) which stafed that, "Such an injunction, however
erroneous, must be obeyed until set aside by the court granting it or by an appellate court." In
that séme case, the Aladdin court held that before an injunctioh can be disregarded, it must be
"void," not voidable. Aladdin, 323 S.W.2d at 228.

The Defemiant also cites to Aladdin Industries, Inc. v. Associated Transport, Inc., et al.,
323 S.W.2d 222 (Tenn. Ct. App.‘ 1958) in its Motion to further support its contention that an
injunction is facially void when the court entering the injunction does not have subject matter

jurisdiction. In Aladdin, the court provides guidance regarding the jurisdiction issue and stated

M CJS 664401 v1
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that irrespective of whether a court has jurisdiction in the sense that it could have entered final
decrees that would have ultimately been held free from error, that court has jurisdiction to
determine all the issues, including that of its own jurisdiction, and to grant a temporary
injunction to preserve the status quo pending such determination. A4laddin, 323 S.W.2d at 228.
The Aladdin court further stated that "if a court should go so clearly and so far outside of

its jurisdiction as to act, not as a court but as a usurper, its order would be void, would bind no
one, and could be disregarded by anyone with impunity." Aladdin, 323 S.W.2d at 229. In
support of this statement, the Aladdin court quoted Mr. Justice Frankfurter who stated:

Only when a court is so obviously traveling outside its orbit as to

be merely usurping judicial forms and facilities, may an order

issued by a court be disobeyed and treated as though it were a

letter to a newspaper. Short of an indisputable want of authority

on the part of a court, the very existence of a court presupposes its

power to entertain a controversy, if only to decide, after
deliberation, that it has no power over the particular controversy.

United States v. United Mine Workers of America, 330 U.S. 309-310, 67 S. Ct. 704, 91 L.Ed.
921.

The Aladdin court affirmed its previous ruling that as a general principal of equity,
irrespective of the question of the court's ultimate jurisdiction, the court in this case had the
jurisdiction to determine the question and to issue a temporary injunctioii inreserving the status
quo pending such determination, and to punish appellants for contempt for disobeying the
injunction. Aladdiﬁ, 323 S.W.2d at 231.

In accordanée with the laws of the State of Tennessee, this Court properly,issued the
TRO petitioned for by Airstream on July 30, 2002. In its argument that this Court lacked
jurisdicﬁon to issue the TRO, Defendant failed to establish any proof that this Court was so
obviously traveling outside its orbit as to be merely usurping judicial forms and facilities. Thus,
the TRO issued by this Court on July 30, 2002, is valid. As a direct consequence of Defendant's

3
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blatant disregard for this Court's authority, Airstream has incurred substantial detriment and
respectfully requests this Court, as permitted by law, to find Defendant in contempt of this
Court's Order.

B. Defendant's Argument to Dissolve the TRO is Moot.

Airstream further contends that Defendant's argument to dissolve the TRO issued by this
Court on July 30, 2002, is moot at this time as Defendant's blatant disregard for this Court's order
has resulted in the loss of Airstream's customers for the service at issue. As a consequence,
Airstream can no longer fulfill its obligations under the terms of the Customer Service
‘Agreement entered into with Defendant. (Affidavit of Jason Braverman, § 2). Therefore, there
is no longer any reason why this Court's TRO should remain effective.

However, Airstream will address, for purposes of this response, Defendant's éllegéti:brré‘ |
that: (1) this TRO was improvidently granted; and (2) Defendant's contention .that compliance
with the TRO in this matter would have forced Defendant to knowingly participate in a
fraudulent scheme.

First, Defendant asserts that counsel for Airstream represented to US LEC's in-house
counsel, Mr. Shané Turley, that Airstream would inform Mr. Turley before any legal action was
filed or injunction sought in order to provide Defendant with an opportunity to be present at the |
hearing. (Affidavit of Shane Turley, § 4). After Jason Braverman, CEO of Airstream, attempted
to resolve the matter with Defendant on July 24, 2002, Mr. Braverman consulted counsel to |
represent Airstreani.v Counsel for Airstream spoke with representatives of Defendant on July 26,
2002, regarding the restoration of service. (Affidavit of Simpsr)n, 9 2). Counsel for Airstream
notified Mr. Turley, in-house counsel for Defendant, of the necessity that service be restored
immediately as Airstream would incur irreparable harm if service was not restored. (Affidavit of
Simpson, § 3). On Monday, July 29, 2002, counsel for Airstream informed Mr. ’furley that it
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was Airstream's intent to go to court on the following morning, July 30, 2002, and request that
the Court issue a temporary restraining order to enjoin Defendant from refusing to provide
service pursuant to the terms of the Customer Servicer Agreement. (Affidavit of Simpson, § 4).
Solely as a courtesy to Defendant, counsel for Airstream asked Mr. Turley for the name of local
counsel for Defendant in the State of Tennessee. (Affidavit of Simpson, § 5). Mr. Turley
informed counsel for Airstream that he did not know the names of Defendant's local counsel in
Tennessee at that moment. (Affidavit of Simpson, § 5). Counsel for Airstream explained to Mr.
Turley that this matter was urgent as Airstream was facing substantial expense and potential
liability with its customers as a result of the termination of its service by Defendant. (Affidavit
of Simpson, Y 6). Counsel for Airstream did not receive any further response regarding this
matter from Mr. Turley for the remainder of that day, July 29, 2002. (Affidavit of Simpson, § 7).
The conversation between counsel for Airstream and Mr. Turley on July 29, 2002 was
notice to Defendant that Airstream was going to court the following morning to request the Court
to issue a temporary restraining order. Def:_endant had tf;e opportunity to obtain local counsel's
name and notify its local counsel of the situation and have them call counsel for Airstream on
Monday., July 29, 2002, and never did so. In fact, counsel for Airstream did not learn of local
counsel's identity until Thursday, August 1, 2002. (Affidavit of Simpson, 9 8). Counsel for
Airstream called local counsel on the afternoon of August 1, 2002, and did not receive a return
call until that evening. (Affidavit of Simpson, § 9). Airstream did not have time to wait for
Defendant to act at its own pace, as Airstream was faced with dire circumé.tances. Therefore,
Defendant was not fnisled by Ai;stream or its counsel. Faced with immediate and irreparable
harm as a result of Defendant's conduct, Airstream was forced to act as quickly as possible to

avoid substantial detriment.
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Next, Airstream also rebuts Defendant's allegation that adherence to this Court's TRO
would have forced it to participate in a fraudulent scheme. Even if Defendant was permitted to
temporarily terminate Airstream's service because its traffic patterns were indicative of a
fraudulent scheme, Defendant did not possess the right to continue denying service pursuant to
the terms of the Customer Service Agreement after it learned that Airstream was not defrauding
Defendant and that Airstream fully intended to pay its bill és it became due.

The Defendant alleges two types of fraud in this matter. First, the Defendant alleges that
upon learning that the traffic patterns of Airstream indicated 99.7% of its minutes were being
terminated to wireless telephones, that such traffic patterns were indicative of fraudulent activity.
In this instance, the fraudulent activity alleged by Defendant primarily means that a customer is
running up substantial minutes for which it does not intend to pay. In the case at hand, Airstream
clearly intended to pay for all minutes it used. After speaking with Mr. Braverman on July 24,
2002, the Defendant was aware that Airstream intended to pay for the minutes used at the rates
contained in the Agreement.

The second allegation of fraud originates from Defendant's contention that Airstream
fraudulently induced it into entering the Agreement. Defendant alleges that Airstream
represer;ted to it that no more than 10% to 15% of calls would be terminated to wireless
telephones. However, Mr. Braverman stated, in his Affidavit, that _there were no such
representations made. (Affidavit of Braverman, 5).' Additionaily, the Customer Service
Agreement does not contain any provision which indicates that such restrictions were in place on
service. Furthermore, the Defendant is confronted with a parol evidence issue in its attempt to

prove that Airstream made these alleged representations which were not reflected in the
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Agreement. Either instance of Defendant's allegations of fraud are exactly the type of matters
this Court has jurisdiction to hear.

In its attempts to illustrate the alleged fraudulent activities, Defendant alleges that
someone was using a switch to separate, based on the numbers being called, calls made to
wireless telephones from calls made to land line telephones and routing all wireless calls to
Defendant or using auto dialers, or similar equipment, to dial repeatedly to wireless telephones.
(Affidavit of Mike Moeller, § 9). Defendant states that this abnormal traffic pattern is the result
of deliberate manipulation and is likely being done for fraudulent purpose. (Affidavit of
Moeller, § 9). However, Defendant has failed to provide any evidence or explanation what the
fraudulent purpose may be. Defendant alleges that it was coqcemed about a pattern of activity
which, it felt, could evidence an intent not to pay for the contracted service. What Defendant is
really concerned about is the fact that it sold for six cents per minute service which, as it turns
out cost Defendant much more. This point is evidenced by the Affidavit of Mike Moeller wﬁo ,
expressly states the true underlying reason why service was terminated by Defendant. In his
Affidavit, Mr. Moeller states that, ;'If US LEC is required to restore services to Airstream, US
LEC Wih lose approximately $12,000.00 per day ..." (Affidavit of Moeller,  11).

Upon terminating the service and learning that there was no fraudulent scheme,
Defendant was obligated to restore service pursuant to the terms ’of the Agreernentf Defendant's
actions aﬁd course of dealings with Airstream cdmi)letely contradict their argument and defense
in this mattef that there was a fraudulent scheme. Defendant states that it terminated Airstream's
service because the traffic patterns were indicative of fraud. However, after speaking with Mr.
Braverman on July 24, 2002, Defendant, represented by Rod Baine and Bob Stanton, was

~ willing and proposing to re-negotiate the Customer Service Agreement by increasing the agreed
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upon rates in the Agreement. (Affidavit of Braverman,  4). Defendant's actions to attempt to
re-negotiate the wireless rates pursuant to the Agreement and then allow Airstream to continue
operating in the same manner at a higher rate is not consistent with its claim that adhering to this
Court's TRO would have forced Defendant to participate in a fraudulent scheme. Defendant's
actions fly in the face éf the defense it is using to avoid its obligations pursuant to the terms of

_ the Customer Agreement.

IL PROPER JURISDICTION FOR THIS CASE RESIDES WITH THIS
COURT, NOT THE TENNESSEE REGULATORY AUTHORITY.

A. Airstream did not expressly submit to the Jurisdiction of the Tennessee
Regulatory Authority.

Although Defendant does not allege that Airstream expressly submitted to the jurisdiction
of the Tennessee Régﬁiatdry Authority ("TRA"), Airstream states that neither the Agreement nor
the tariff incorporated in the Agreement provides that the parties submit to the jurisdiction of the
TRA to hear any matter arising out of the Customer Service Agreement at issue in this case.

B. This Case Does Not Arise Out of the Tennessee Telecommunications Act.

The case at hand doeé not arise out of the Tennessee Telecommunications Act (the
"Act"). 1995 Tenn. Pub. Acts, chapter 408; Tenn. Code Ann. § 65-4-123, et seq. Insupportof
its contention that this Court does not have juﬁsdiction to hear this matter; Defendant cites to
AT&T Corp. v. Iowa Utilities Board, 525 U.S. 366, 394-96, 119 S.-Ct. 721, 737-38, 142 L. Ed.2d
834 (1999), which discussed in part that the General Assembly obviously intended the TRA,
~ rather than the couﬂé, to apply its expertise in managing the transition of local telephone service
from a monopolistic to a competitive environment. The issues at hand have absolutely no
relation to monopolies and the competitive environment of telecommunications service
providers. The real issue at hand in this matter is whether the Defendant breached its Agreement

with Airstream.

M CJS 664401 vl
78993900001 08/09/02




The Defendant requests the Court to look at the gravamen of the issues involved in this
matter. Upon analyzing the real issues in this matter, it is clear that this Court does have
jurisdiction over this matter and that this matter does not unquestionably arise out of the Act.
Defendant alleges that it terminated service to Airstream because Airstream's traffic patterns
were the result of deliberate manipulation and likely being done for a fraudulent purpose.
(Affidavit of Mike Moeller, § 9). Defendant does not contend that using a switch to separate,
based on the number being called, calls made to land line telephone and routing all wireless calls
to Defendant or that using auto dialers to dial repeatedly to wireless telephones are illegal Sr
fraudulent acts, If the fact that Airstream's traffic patterns, which Defendant alleges reflected
that 99.7% of the calls from Airstream were being made to wireless telephones, was fraudulent,
Defendant would have never attempted to re-negotiate the rates of original contract with
Airstream to allow Airstream to continue doing business in the same manner only at a higher
rate. Thus, the real gravamen of this case is clearly expressed in paragraph 7 of the Affidavit of
Mike Moeller, whereby Mr. Moeller states that during negotiations with Airstream, Airstream
represented to Defendant that no more than 10% to 15% of international traffic would be made to
wireless telephones. (Affidavit of Moeller, § 7). The real gravamen of this case is that
Defemiant contends that they were fraudulently induced to enter the Contract with Airstream.
Therefore, this matter does not arise out of th;a Act, But rather, is a common law suit based on a
claim for breach of contract by Airstream and a counter-claim or defense based on fraudulent
inducement to enter such contract by Defendant. Again, Defendant would have never attempted
to modify the Contract and renegotiate the rates in the Agreement if Airétréam's actual traffic
was fraudulent or illegal. Therefore, this case neither requires an interpretation by the TRA of its

rules or regulations nor an analysis of whether any communications laws were being violated.
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C. This Case is not a Regulation Case Normally Heard by the TRA.

This is not the type of case within the jurisdiction of the TRA or the type of case
normally heard by the TRA. In BellSouth Advertising & Publishing Corp. v. Tennessee
Regulatory Authority, 2002 Westlaw 1473208 (Tenn. 2002) (petition to rehear pending) (copy
attached), the court refers to Section 1 of Chapter 408 of the Tennessee Public Acts whereby the
General Assembly outlined the public policy underlying the new regulatory scheme which, as
stated earlier, altered in a most significant manner the telecommunicatioﬁs industry in
Tennessee:

Declaration Of Telecommunication Services Policy. The
General Assembly declares that the policy of this state is to foster
‘the development of an efficient, technologically advanced,
statewide system of telecommunications services by permitting -
competition in all telecommunications service markets, and by
permitting alternative forms of regulation for telecommunications
services and telecommunications services providers. To that end,
the  regulation of telecommunications services  and
telecommunications services providers shall protect the interests of
consumers without unreasonable prejudice or disadvantage to any
telecommunications services provider; universal service shall be
maintained; and rates charged to residential customers for essential
telecommunications services shall remain affordable.

Tenn. Code Ann. § 65-4-123 (Supp. 2001).

Further, the cases cited by Defendant in its argument that the,TI{A; has original
jurisdiction over this matter are very distinct from the case at handl The BéllSouth case involved
competition issues whereby the court determined that the TRA had the authority to order a
publisher to includé competitors' names and logos on the directory covers of the white pages.
BellSouth Advertising & Publishing Corp. v. Tennessee Regulatory Authority, 2002 Westlaw
1473208 (Tenn. 2002). The court in BellSouth stated that one of the more notable changes
.affected by the enactment of Tenn. Pub. Acts 408 (effective June 6, 1995) which

comprehensibl‘y reformed the rules under which providers of telephone services operate in
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Tennessee was the abolition of monopolistic control over the local telephone service market and
the initiation of open-market competition in the provision of local telephone service. BellSouth
atp. 1.

Defendant also cites to Breeden v. Southern Bell Tel. & Tel. Co., 199 Tenn. 203, 285
S.W.2d 346 (Tenn. 1955), whereby one of the issues before that court was whether the
Commission (now the present day TRA) could require a telephone company to provide service to
people in a community. The case was rooted in discrimination and whether a
telecommunications company had to proyide services to a certain community. The Breeden
court took note of and referred to McCollum v. Southern Bell Tel. & Tel. Co., 163 Tenn. 277, 43
S.W.2d 390, whereby the Court previously stated:

The legal profession has generally so construed the Act, and we
think there can be no doubt but that the Legislature intended to
confer upon the commission (present day TRA) exclusive

jurisdiction, in the first instance, to establish reasonable rates and
charges.

The court in Breeden added that the same language is applicable to its case. Breeden,

285 S5.W.2d at 351. Before the telephone company can be required to serve the people of the

community such as the one at issue in Breeden, the Railroad and Public Utilities Commission
must hear the matter and grant the necessary certificate therein. This ca;e required a statutory
interpretation and is very distinct from the present matter which does not require any similar
interpretation.

The Defendént also cites to Consumer Ad?ocate Division v. Tennessee Regulatory
Authority, 2002 WL 1579700 (Ténn. Ct. App. 2002) (no Rule 11 application filed) (copy
attached) whereby the principal issue in that case was whether the telephone directory assistance
service is basic or non-basic under the statutory scheme. Deféndant contends that this case

* stands for the fule that courts ha\)e no jurisdiction in service disputesﬁntil the commission (now
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TRA) makes the initial determination about whether service should be provided. In the case at
hand, there is no requirement that an initial determination about whether service should be
provided should be made. The primary issue in this case is whether Defendant breached its
contract with Airstream.

The cases cited by the Defendant in support of its argument that the TRA has original
jurisdiction over this matter are all very distinguishable from the case at hand. The cases cited
by Defendant all involve issues of competition, discrimination, detenninationé whether initial
service should be provided to a community, and statutory interpretation of the TRA's own rules
and statutory provisions. The case at hand involves no issues even remotely similar to the ones
in the cases cited by Defendant. |

CONCLUSION

Defendaﬁt failed to adhere to this Court's TRO, and as a direct result and consequence,
Airstream suffered substantial detriment and now faces poteﬁtial liability for breaching its
contracts with its customers. This Court had proper jurisdiction to issue the TRO and has proper
- - jurisdiction to hold Defendant in contempt of this Court's Order. As Justice Frankfurter stated in
United Mine Workers of America:

Only when a court is so obviously traveling outside its orbit as to
be merely usurping judicial forms and facilities, may an order
issued by a court be disobeyed and treated as though it were a
letter to a newspaper. Short of an indisputable want of authority
on the part of a court, the very existence of a court presupposes its

power to entertain a controversy, if only to decide, after
deliberation, that it has no power over the particular controversy.

Furthermore, this Court has proper jurisdiction to hear this matter. As illustrated in
Airstream's argument, the issues at hand in this matter do not involve regulation of the
telecommunications industry, but only a breach of contract claim by Airstream. Also, by its own

admission through the Affidavit of Mike Moeller, the Vice-President of Sales in Kentucky and
12
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Tennessee of Defendant, Defendant clearly expresses the primary issue in this matter when Mr.
Moeller states that Defendant would lose approximately $12,000.00 per day if it was required to
restore service to Airstream pursuant to the terms of the Agreement. The central issue in this
case is not whether Airstream's actions were fraudulent or illegal, but rather it is that Defendant
will lose money based on the terms of the Agreement that it freely entered into with Airstream.

Respectfully submitted,

(loitsd D Sgpr

EUGENE J. PODESTAZ JR. (#9384
CLINTON J. SIMPSON (#20284)
Attorneys for Plaintiff

Airstream Wireless Services

OF COUNSEL:

BAKER, DONELSON, BEARMAN & CALDWELL
165 Madison Avenue, Suite 2000

Memphis, TN 38103

(901) 526-2000

CERTIFICATE OF SERVICE

4 I, Clint Simpson, hereby certify that I have served a true and exact copy of this Response
of Airstream on Luther Wright, Esquire, Esq., Boult, Cummings, Conners & Berry, PLC, 414
Union Street, Suite 1600, P. O. Box 198062 Nashville, Tennessee, 37219, this the ay of

August, 2002. m

CLINT SIMPSON  “
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2002 WL 1473208
- S.W.3d -
(Cite as: 2002 WL 1473208 (Tenn.))

H

Only the Westlaw citation is currently available.

Supreme Court of Tennessee,
at Nashville.

BELLSOUTH ADVERTISING & PUBLISHING
CORPORATION,
TENNESSEE REGULXTORY AUTHORITY.
Bellsouth Advertising zzngublishing Corporation,
Nextlink Yfennessee.

July 10, 2002.

Telephone directory publisher appealed from orders
of the Tennessee Regulatory Authority (TRA)
requiring it to brand covers of telephone directory
with names and logos of local telecommunications
companies in competition with its parent company.
On consolidated appeal, the Court of Appeals
reversed. Upon grant of permission to appeal, the
Supreme Court, Adolpho A. Birch Jr., J., held that:
(1) TRA had authority to order publisher to include
competitor's names and logos on directory covers; (2)
TRA had jurisdiction over directory publisher; and
(3) requiring publisher to include competitor's names
and logos did not violate First Amendment.

Court of Appeals reversed.

West Headnotes

[1] Telecommunications €267
372k267 Most Cited Cases

Tennessee Regulatory Authority (TRA) had authority

‘to require telephone directory publisher to include

names and logos of competing local telephone
service providers on cover of directory. T.C.A. § §
63-2-102(2), 65-4- 104, 65-4-106.

[2] Public Utilities €194

- 317Ak194 Most Cited Cases

The Supreme Court interprets the statutes govemi’ng
the Tennessee  Regulatory Authority's (TRA)
authority de novo as a question of law, and construes

Page 26

the statutes liberally to further the legislature's intent
to grant broad authority to the TRA. T.C.A.§ 65-4-
104.

[3] Telecommunications €267
372k267 Most Cited Cases

Tennessee Regulatory  Authority -(TRA) had
jurisdiction over telephone directory publisher, which
was - subsidiary of incumbent local exchange
telephone company, and thus TRA could require that
directory publisher include names and logos of
competing local telephone service providers on
directory cover, where parent company was required
by law to provide white pages directory in its market
areas, and parent company contracted that duty to
subsidiary.

[4] Constitutional Law @90.1(9)
92%90.1(9) Most Cited Cases

[4] Telecommunications €267
372k267 Most Cited Cases

Requirement that telephone directory publisher
include names and logos of competing local
telephone service providers on cover of directory did
not violate First Amendment, where requirement was
reasonably related to state's interest in advancing
competition in provision of local telephone services
by informing consumers as to existence of alternative
local telephone services, requiring names and logos
on directory covers did not impose inordinate burden
on incumbent local exchange telephone company,
requiring that logos of competing firms be displayed
on equal footing with incumbent's logo did not
substantially  affect incumbent's ability to
communicate its own speech to customers in market,
and requirement was reasonably related to state's
interest 'in preventing deception of consumers.
U.S.C.A. Const.Amend. 1.

[5] Constitutional Law €290.2
92k90.2 Most Cited Cases

{5] Constitutional Law €2274.12.1)
92k274.1(2.1) Most Cited Cases

Commercial speech, that is, expression related solely
to the economic interests of the speaker and his or her
audience, is constitutionally protected under the First
Amendment, as applied to the States under the
Fourteenth Amendment. U.S.C.A. Const. Amends. 1,
14
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Appeal from the Court of Appeals, Middle Section,
Tennessee Regulatory Authority at Nashville, No.
96-01692.

J. Richard Collier and Julie M. Woodruff, Nashville,
Tennessee, for the appellant, Tennessee Regulatory
Authority.

Henry Walker, Nashville, Tennessee, for the
appellants, AT & T Communications of South
Central States, Inc., MCI Worldecom Network
Services, Inc., and XO Tennessee, Inc.

Paul S. Davidson and Guilford F. Thornton, Jr.,
Nashville, Tennessee, Daniel J. Thompson, Jr.,
Tucker, Georgia, and James F. Bogan, III, Atlanta,
Georgia, for the appellee, BellSouth Advertising &
Publishing Corporation.

OPINION

ADOLPHO A. BIRCH, JR., J., delivered the opinion

of the court, in which FRANK DROWOTA, III,
CJ., E. RILEY ANDERSON, JANICE M.
HOLDER, and WILLIAM M. BARKER, JJ. joined.

1. Facts and Procedural History

*1 This consolidated appeal presents two very
important issues. They are: (1) whether the
Tennessee Regulatory Authority has the authority to
require that the names and logos of local telephone
service providers - who compete with BellSouth
Telecommunications, Inc. be included on the cover of
white pages telephone directories published by
BellSouth  Advertising & Publishing Corporation on
behalf of BellSouth Telecommunications, Inc.; and
(2) whether the Tennessee Regulatory Authority's
decisions in these consolidated cases violate the First
Amendment of the Constitution of the United States.
For the reasons discussed herein, we hold that the
Tennessee Regulatory Authority is authorized to
require that the names and logos of competing local
telephone service providers be included on the covers
of the white pages telephone directories published on
behalf of BellSouth Telecommunications, Inc., and

- that the Tennessee Regulatory Authority's decisions

in these two cases do not violate the First
Amendment. Accordingly, we reverse the judgment
of the Court of Appeals in this consolidated appeal
and reinstate the judgments of the Tennessee

" Regulatory Authority.
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Prior to June 1995, local telephone services in
Tennessee were sold to the consumer by monopoly
providers. Provision of those services changed
dramatically, however, with the Tennessee General
Assembly's enactment of 1995 Tenn. Pub. Acts 408
(effective June 6, 1995) (Chapter 408), which
comprehensively reformed the rules under which
providers of telephone services operate in Tennessee.
One of the more notable changes effected by the
enactment of Chapter 408 was the abolition of
monopolistic control of the local telephone service
market and the initiation of open-market competition
in the provision of local telephone service.

Under the two above-cited telecommunications
statutes, any local telephone service provider who
operated as a monopoly under the prior system was
thenceforth designated as an "incumbent local
exchange telephone company." Likewise, any
telecommunications company providing local
telephone services in competition with the incumbent
local exchange telephone company was designated as
a "competing local exchange telephone company."

BellSouth Telecommunications, Inc. (BellSouth),
under its former name, South Central Bell, operated
as a monopoly in providing local telephone service in
Tennessee markets prior to the enactment of Chapter
408. BellSouth, therefore, is an incumbent local
exchange telephone company for purposes of the new
state and federal laws. Under the former regulatory
system, BellSouth was required to publish for each
service area a "white pages" telephone directory
listing all telephone subscribers within the area.
Tenn, Comp. R. & Regs 1220-4-2-.15 (1999). That
obligation continues under the new regulatory

scheme. /[d.; Tenn.Code Ann. § 65-4-124(c)
(Supp.2001). See also 47 US.CA. §

271(c)(2)(B)(viii) (West Supp.2001). [FN1]

*2 In order to fulfill its obligation to publish a white

pages directory, BellSouth contracted with BeliSouth
Advertising & Publishing Corporation (BAPCO).
BAPCO publishes "white pages" and "yellow pages"
directories for BellSouth in many different markets.
While BellSouth - and BAPCO are separate
corporations, both are. parts of BellSouth
Corporation. The "BELLSOUTH" logo is the only
logo printed on the white pages and yellow pages
directories published by BAPCO for BellSouth.

A. The AT & T Proceeding

AT & T Communications of South Central States,
Inc. (AT & T), a competing local exchange telephone
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company, negotiated an "interconnection agreement”
with BellSouth as was permitted under the new
regulations. See Tenn.Code Ann. § 65-4-124(a)
(Supp.2001). As to any issues relating to the
telephone  directoriess BAPCO  published for
BellSouth, however, BellSouth required AT & T to
negotiate with BAPCO.

AT & T then opened negotiations with BAPCO for -

the purpose of including its subscribers within
BellSouth's white pages and its name or logo on the
cover of the white pages directories in areas in which
AT & T competes with BellSouth in the provision of
local telephone services. They reached an agreement
and entered into a contract in August 1996 on all
terms except the directory-cover issue, which was
omitted from the contract.

At the time, the Tennessee Regulatory Authority
(TRA), pursuant to the federal act, was conducting an
arbitration proceeding pertaining to certain issues that
had arisen in the implementation of the new
competitive system. AT & T filed a petition in the
arbitration proceeding asking the TRA to require
BAPCO to place AT & T's name and logo on
BellSouth's white pages directory covers. In turn,
BAPCO filed a petition asking the TRA to declare
that BAPCO was not subject to the TRA's
jurisdiction and that issues relating to the publication
of telephone directories were beyond the scope of the
arbitration proceeding, which was governed by
federal law. On Qctober 21, 1996, the TRA formally
declined to address the issue, finding that "private
negotiations are the preferred method of resolving
this issue." :

On December 16, 1996, after further negotiations
had proved fruitless, AT & T filed a petition with the
TRA secking a declaratory order as to the
applicability of Tenn.Code Ann. § § 65-4-104,--
117(3),--122(c), and Tenn. Comp. R. & Regs. 1220-
4-2-.15 to the white pages directories published by
.BAPCO on behalf of BellSouth, In its petition, AT &
T asked the TRA to join BellSouth and BAPCO as
parties to the proceeding, to conduct a contested case
hearing on the petition, and to declare that "telephone
directories are an essential aspect of the telephone or
telecommunications services of telephone utilities
such as [BellSouth]; and that the covers of
directories, published and distributed by BAPCO on
behalf of [BellSouth} which include the names and
numbers of customers of AT & T, must be
nondiscriminatory and competitively neutral, and
either must include the name and logo of AT & T in
like manner to the name and logo of [BellSouth], or
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include no company's name and logo, including
'BellSouth.""

*3 The TRA voted to convene a contested case
hearing and formally made BellSouth and BAPCO
parties to the proceeding. [FN2] The TRA
subsequently granted petitions to intervene filed on
behalf of MCI Telecommunications, Inc., American
Communications  Services, Inc.,, and Nextlink
Tennessee, LLC ("Nextlink"), which, like AT & T,
are competing local exchange telephone companies
serving various local markets in Tennessee. [FN3]

After conducting a contested case hearing and
considering the testimony and exhibits admitted into
evidence, the TRA, ina 2 to 1 decision, ruled in favor
of AT & T. In the written declaratory order issued by
the majority, it declared that:
BAPCO, in the publication of basic White pages
directory listings on behalf of BellSouth, is
required to comply with the directives of the
[TRA] and the provisions of Authority Rule 1220-
4-2-.15. Further, in the publication of these
directory listings on behalf of BellSouth which
contain the listings of local telephone customers of
AT & T and other competing local exchange
providers, BAPCO must provide the opportunity to
AT & T to contract with BAPCO for the
appearance of AT & T's name and logo on the
cover of such directories under the same terms and
conditions as BAPCO provides to BellSouth by
contract. Likewise, BAPCO must offer the same
terms and conditions to AT & T in a just and
reasonable manner.

The dissenting TRA Director stated in a separate
opinion that he agreed with the majority that the
names and logos of competing local exchange
telephone companies should be placed on the front
cover of the directories published by BAPCO on
behalf of BellSouth. He concluded, however, that the
rule relied upon by the majority (Rule 1220-4-2-.15),
which was promulgated during the time of monopoly
local telephone service, did not apply to the new
competitive system and that the TRA should initiate a
rulemaking proceeding to amend the rule to require
that competitors' names and logos appear on. the
white pages directory covers. BAPCO appealed the
decision to the Court of Appeals. [FN4]

B. The Nextlink Proceeding

While the appeal of the AT & T proceeding was
pending in the Court of Appeals, Nextlink requested
that BAPCO include Nextlink's name and logo on the
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cover of the white pages directory published by
BAPCO for Nextlink's service area. BAPCO denied
that request. Nextlink subsequently filed a petition
asking the TRA for a declaratory order on the issue.
Nextlink asked the TRA to order BAPCO to comply
with Rule = 1220-4-2-.15 as interpreted in- the
declaratory order entered in the AT & T proceeding.
Nextlink asserted that BAPCO is required to afford
all competing local exchange telephone companies
the opportunity to appear on white pages directory
covers in their service areas as a result of the TRA's
interpretation of the rule in the AT & T declaratory
order.

After hearing oral arguments by the parties, the TRA
ruled in favor of Nextlink. [FN5] In pertinent part, it
concluded that its interpretation of Rule 1220-4-2-.15
in the AT & T proceeding "must be equally applied
to all similarly situated carriers that seek the same
relief." The TRA directed BAPCO "to comply with
TRA Rule 1220-4-2-.15, as interpreted in its
Declaratory Order entered on March 19, 1998 [the
AT & T declaratory order]."

*4 BAPCO appealed the decision to the Court of
Appeals. The appeals of the AT & T and Nextlink
proceedings were argued separately in the Court of
Appeals, although the court subsequently
consolidated the two appeals. [FN6]

The Court of Appeals reversed the two declaratory
orders entered by the TRA. A majority of the three-
judge panel agreed that the TRA had exceeded its
authority under state law in ordering BAPCO to
include the names and logos of competing
telecommunications companies on the covers of the
white pages directories published by BAPCO for
BellSouth. The two-judge majority agreed also that
the TRA's declaratory orders violated the First
Amendment. In a dissenting opinion, the third
member of the panel concluded that the TRA's
decisions in these two cases were authorized by state
law and did not violate First Amendment principles.

The TRA applied to this Court for permission to
appeal pursuant to Tenn. R.App. P. 11, and we
granted the application. On appeal, we must address
two issues: (1) whether the TRA has the authority to
require that the names and logos of "competing local
exchange telephone companies” be included on the

cover of white pages telephone directories published

on behalf of BellSouth; and (2) whether imposing
such a requirement violates the First Amendment of
the United States Constitution. [FN7] After a
painstaking review of the voluminous record and a
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thorough consideration of the issues, we hold that (1)
the TRA is authorized to require that the names and
logos of competing local exchange telephone
companies be included on the cover of white pages
directories published on behalf of BellSouth; and (2)
the TRA's decisions in these two cases do not violate
the First Amendment. Accordingly, the judgment of
the Court of Appeals is reversed, and the judgments
of the TRA are reinstated.

IL Authority of the Tennessee Regulatory Authority

(1] We address first the question whether the TRA
has the authority to require that the names and logos
of competing telephone companies be included on the
cover of white pages directories published on behalf
of BellSouth. In defining the authority of the TRA,
this Court has held that "[a]ny authority exercised by
the [TRA] must be as the result of an express grant of

a(authority by statute or arise by necessary implication
(’ from the expressed statutory grant of power."

Tennessee Pub. ‘Serv. Comm'n_v. Southern Ry. Co.,
554 S.W.2d 612, 613 (Tenn.1977). The primary grant
of authority to the TRA is located at Tenn.Code Ann.

J_65-4-104 (Supp.2001), the provision defining the

TRA's general jurisdiction. The statute provides, in
pertinent part, that "the authority has general
supervisory and regulatory power, jurisdiction, and
control over all public utilities, and also over their
property, property rights, facilities, and franchises, so
far as may be necessary for the purpose of carrying
out the provisions of this chapter." /d. In the exercise
of this general power, Tenn.Code Ann. § 65-4-117
provides, "[T]he authority has the power to ... [a]fter
hearing, by order in writing, fix just and reasonable
standards, classifications, regulations, practices or
services to be furnished, imposed, observed and
followed thereafter by any public utility [.J"

Tenn.Code Ann. § 65-4-117(3) (Supp.2001).

*5 In construing these provisions, we are guided
both by statute and by the prior decxstons of this
Court. At the outset,
This chapter shall not be construed as being in
derogation of the common law, but shall be given a
liberal construction, and any doubt as to the
existence or extent of a power conferred on the
authority by this chapter or chapters 1, 3 and 5 of
this title shall be resolved in favor of the existence
of the power, to the end that the authority may
effectively govern and control the public utilities
placed under its jurisdiction by this chapter.
Tenn.Code Ann. §  65-4-106 (Supp.2001). In
addition, this Court has held that the issue whether an
administrative 'agency's action is explicitly or
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an efficient, technologically advanced, statewide
system . of telecommunications services by

implicitly authorized by the agency's governing
statute "is a question of law, not of fact, and this
Court's role is to interpret the law under the facts of permitting competition in all telecommunications
the case." Sanifill of Tennessee, Inc. v. Tennessee services markets, and by permitting alternative
Solid Waste Disposal Control Bd., 907 S.W.2d 807, forms of regulation for telecommunications

810 (Tenn.1995). Moreover, this Court has observed:
[T]he General Assembly has charged the TRA with
the "general supervisory and regulatory power,
jurisdiction and control over all public utilities.”
Tenn.Code Ann. § 65-4-104 (1997 Supp.). In fact,
the Legislature has explicitly directed that statutory
provisions relating to the authority of the TRA
shall be given "a liberal construction" and has
mandated that "any doubts as to the existence or
extent of a power conferred on the [TRA] ... shall
be resolved in favor of the existence of the power,
to the end that the [TRA] may effectively govern
and control the public utilities placed under its
jurisdiction...." Tenn.Code Ann. § 65-4-106 (1997
Supp.). The General Assembly, therefore, has
"signaled its clear intent to vest in the [TRA]
practically plenary authority over the utilities
within its jurisdiction." Tennessee Cable Television
Ass'n v. Tennessee Public Service Comm'n, 844
S.W.2d 151, 159 (Tenn.App.1992). To enable the
TRA to effectively accomplish its designated
purpose--the governance and supervision of public
utilities--the General Assembly has empowered the
TRA to "adopt rules governing the procedures
prescribed or authorized,” including "rules of
"practice before the authority, together with forms
and instructions,” and ‘"rules implementing,
interpreting or making specific the various laws
which [the TRA] enforces or administers.”
Tenn.Code Ann. § 65-2-102(1) & (2) (1997
Supp.).

Consumer Advocate Div. v. Greer, 967 S.W.2d 759,

761-62 (Tenn.1998).

[2] Thus, in sum, we interpret the statutes governing

services and  telecommunications = services
providers.  To that end, the regulation of
telecommunications services and
telecommunications  services providers shall
protect the . interests of consumers without
unreasonable prejudice or disadvantage to any
telecommunications services provider; universal
service shall be maintained; and rates charged to
residential customers for essential
telecommunications  services  shall  remain
affordable.

Tenn.Code Ann. § 65-4-123 (Supp.2001).

Another section of Chapter 408, now codified at
Tenn.Code Ann. § 65-4-124 (Supp.2001), provides,
in pertinent part:
(a) All telecommumcanons services providers shall
provide non- discriminatory interconnection to

' " their public networks under reasonable terms and

conditions; and all telecommunications services
providers shall, to the extent that it is technically
and financially feasible, be provided desired
features, functions and services promptly, and on
an unbundled and non- discriminatory basis from
all other telecommunications services providers.

(b) Prior to January 1, 1996, the commission shall,
at a minimum, promulgate rules and issue such
orders as necessary to implement the requirements
of subsection (a) and to provide for unbundling of
service elements and functions, terms for resale,
interLATA presubscription, number portability,
and packaging of a basic local exchange telephone
service or unbundled features or functions with
services of other providers.

(¢) These rules shall also ensure that all

the TRA's authority de novo as a question of law, and telecommunications  services providers who
we construe the statutes liberally to further the provide basic local exchange telephone service or
legislature's intent to grant broad authority to the its equivalent provide each customer a basic Wh.lte

TRA. Pages directory listing....
Two of the provisions in Tenn.Code Ann. § 65-4-

124 are especially relevant to the pending cases:
subparagraph (b) requires the TRA to "promulgate
rules and issue such orders as necessary to
implement the provisions of subsection (a)"
(emphasis added); and subparagraph (c) requires the
TRA to "ensure that all telecommunications services
providers who provide basic local exchange
telephone service ... provide each customer a basic
White Pages directory listing...."

A. Chapter 408

In Section I of Chapter 408, the General Assembly
outlined the public policy underlying the new
regulatory scheme which, as stated earlier, altered in
a most significant manner the telecommunications
industry in Tennessee:
*6 Declaration of telecommunications services
policy. The general assembly declares that the
policy of this state is to foster the development of
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The TRA relies on the two foregoing provisions of
Chapter 408 (Tenn.Code Ann. § § 65-4-123 and--
124) to support its contention that its declaratory
orders did not exceed the agency's statutory authority.
In addition to its reliance upon the above-enumerated
statutes, the TRA relies upon Rule 1220- 4-2-.15 as
its authority for the declaratory orders issued in the
case under submission. Mindful of the provisions of
Chapter 408, we now consider Rule 1220-4-2-.15 in
the context of TRA's contentions.

B. Rule 1220-4-2-.15

*7 This rule was originally promulgated by the
TRA's predecessor agency, the Public Service
Commission, long before the enactment of Chapter
408. [FNB8] The rule provides, in pertinent part:
1220-4-2-.15 DIRECTORIES-ALPHABETICAL
LISTING (WHITE PAGES)
(1) Telephone directories shall be regularly
published, listing the name; address and telephone
number of all customers, except public telephones
and number unlisted at customer's request.

(2) Upon issuance, a copy of each directory shall

be distributed to all customers served by that
directory and a copy of each directory shall be
furnished to the Commission upon request.

(3) The name of the telephone utility, the area
included in the directory and the month and year of
issue shall appear on the front cover....

In its declaratory orders in these two proceedings,
the TRA interpreted Rule 1220-4-2-.15 to require
that the names and logos of competing local
exchange telephone companies be placed on the
covers of the white pages directories that BAPCO
publishes, for BellSouth, the incumbent local
exchange telephone company that is required by law

to publish a white pages directory. As we stated in

Jackson Express, Inc. v. Tennessee Public Service
Commission, "Generally, courts must give great
deference and controlling weight to an agency's
interpretation of its own rules. A strict standard of
review applies in interpreting an administrative
regulation, and the administrative interpretation
‘becomes of controlling weight unless it is plainly
erroneous or inconsistent with the regulation.' " 679

S.W.2d 942, 945 (Tenn.1984).

We therefore must give "great deference" to the
TRA's interpretation of Rule 1220-4-2-.15, and the
TRA's interpretation "becomes of controlling weight
unless it is plainly erroneous or inconsistent with the
regulation.” In addition, we review the agency's
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interpretation in light of the statutes, discussed above,
governing the TRA. Referring again to those statutes,
we note that the General Assembly has provided that
the laws governing the TRA shall be given "a liberal
construction” and has mandated that "any doubts as
to the existence or extent of a power conferred on the
[TRA] ... shall be resolved in favor of the existence
of the power, to the end that the [TRA] may
effectively govern and control the public utilities
placed under its jurisdiction...." Tenn.Code Ann. §
65-4-106. The. General Assembly also has
empowered the TRA to "adopt rules governing the
procedures prescribed or authorized,” including
"rules implementing, interpreting or making specific
the various laws which [the TRA] enforces or
administers.” Tenn.Code Ann. §  65-2- 102(2)
(Supp.2001). Finally, the legislature has stated that
"[i]n addition to any other jurisdiction conferred, the
authority shall have the original jurisdiction to
investigate, hear and enter appropriate orders to
resolve all contested issues of fact or law arising as a
result of the application of Acts 1995, ch. 408."
Tenn.Code Ann. § 65-5-210(a) (Supp.2001).

*8 As stated, Rule 1220-4-2-.15 requires that the
"name of the telephone utility, the area included in
the directory and the month and year of issue shall
appear on the front cover[.]" We have considered
Tenn.Code Ann. § § 65- 2-102(2), 65-4-104, 65-4-
106 and the pertinent provisions of Chapter 408.
Additionally, we have accorded the TRA's
interpretation of its own rules the deference required.
In so doing, we fail to find any demonstration that the
TRA has acted in excess of its authority in requiring
that the names of competing local exchange providers
be included on the cover of BellSouth's white pages
directories. The declaratory orders as promulgated
serve to "resolve ... contested issues of fact or law
arising as a result of the application of Acts 1995, ch.
408." Accordingly, the declaratory orders are
expressly authorized by Tenn.Code Ann. § 65-5-

210(a).
III. TRA's Jurisdiction over BAPCO

[3] While it is abundantly clear that the TRA has

jurisdiction over BellSouth, a regulated public utility,
BAPCO suggests that because it is not a public
utility, it is beyond the reach of the TRA.

In its declaratory orders, the TRA required that
BAPCO provide AT & T and Nextlink the
opportunity "to contract with BAPCO for the
appearance of AT & T's [and Nextlink's] namefs] and
logofs] on the cover of such directories under the
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same terms and conditions as BAPCO provides to
BeliSouth by contract."

While we recognize that this issue could have been
avoided had the TRA ordered BellSouth, as distinct
from BAPCO, to implement the TRA's interpretation
of Rule 1220-4-2-.15, we nevertheless conclude that
the TRA did not err in ordering BAPCO to allow
competing service providers to contract with BAPCO
_to be included on the covers of BellSouth's white
pages directories. Our conclusion is based upon the
particular facts of these related proceedings and upon
legal precedent governing public utilities and their
non-utility subsidiaries and affiliates.

Factually, much of the testimony admitted into
evidence during the AT & T proceeding pertained to
BAPCO's role in publishing directories on behalf of
BellSouth. The testimony of a number of witnesses
can be summarized by quoting a single sentence of
the testimony of one witness employed by BAPCO:
"[a]ll editorial, publishing, and business decisions
[regarding the directories] are under - BAPCO's
exclusive control." R., Vol. 16, p. 37 (Testimony of
RF. Barretto, Director-Local Exchange Carrier
Interface for BAPCO). Moreover, BellSouth admitted
in its answer to AT & T's petition for a declaratory
order that "during the course of the negotiations
between AT & T and [BellSouth] for an
interconnection agreement ... [BellSouth] properly
maintained that negotiations with respect to
telephone directories were to be conducted with
BAPCO." R,, Vol. I, p. 35. Likewise, BAPCO stated
in its answer to the AT & T petition that "[t]he issues
raised in the AT & T Petition should be resolved
between AT & T and BAPCO[.]" R., Vol. I, p. 45.

*9 With regard to precedent, we considered in
Tennessee Public Service Commission v. Nashville
Gas Co., an analogous issue concerning a parent
corporation and its subsidiary in the context of rate-
making. 551 S.W.2d 315 (Tenn.1977). In permitting
the TRA's predecessor, the Public Service
Commission, to consider pertinent financial data of
the parent corporation (not a public utility regulated
by the Commission) in setting the rates for the
subsidiary corporation (a public utility regulated by
the Commission), we stated:
[A] regulatory body, such as the Public Service
Commission, is not bound in all instances to
observe corporate charters and the form of
corporate  structure or stock ownership in
regulating a public utility, and in fixing fair and
reasonable rates for its operations. The filing of
‘consolidated reports by parent and subsidiary
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corporations, both for tax purposes and regulatory
purposes, is so commonplace as to be completely
familiar in  modem law and practice.
Considerations of "piercing the ‘veil," which are
involved in cases involving tort, misconduct or
fraud, are largely irrelevant in the regulatory and
revenue fields. In order for taxing authorities to
obtain accurate information as to revenues and
expenses, the filing of consolidated tax returns by
affiliated corporations is frequently required, and
rate-making and regulatory bodies frequently can
and do consider entire operating systems of utility
companies in determining, from the standpoint
both of the regulated carrier and the consuming
public fair and reasonable rates of return. ,
/d. at 319-20. Continuing, we stated that holding
otherwise would allow the regulated utility, "through
the device of holding companies, spinoffs, or other
corporate arrangements, to place the cream of a
utility market in the hands of a parent or an affiliate,
and to strip the marketing area of a regulated
subsidiary of its most profitable customers." Jd. at

. 321,

Although the cases under submission are not rate-
making proceedings, we conclude that the reasoning
and the principles stated in Nashville Gas are
applicable thereto. BellSouth is a public utility
regulated by the TRA and is required by law to
provide a white pages directory in its market areas.
BellSouth has contracted that duty to BAPCO, an
affiliated company within BellSouth's parent
corporation. Thus, for purposes of these two
declaratory order proceedings, we conclude that the
TRA had jurisdiction over BAPCO. Were we to
conclude otherwise, BellSouth could escape the legal
responsibilities thrust upon it by Rule 1220-4-2-.15.
Because BellSouth delegated its responsibility over
the white pages directories to BAPCO, and because
BAPCO has exclusive control over the directories,
we conclude that the TRA has jurisdiction over
BAPCO for the purposes of these two proceedings.

IV. First Amendment Issue

Next, the TRA contends that the Court of Appeals
erred in holding that the TRA's decisions in these two
cases amount to "compelled speech” and therefore
violate the First Amendment._[FNO9] For the reasons
set out below, we hold that the TRA's orders do not

violate the First Amendment.

*10 [4] The TRA's orders in these two proceedings -
implicate two lines of First Amendment cases: those
pertaining to “"compelled speech” and those
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pertaining to "commercial speech.” The parties focus
most heavily upon the former line, so we begin with
an analysis of the law regarding compelled speech.

The United States Supreme Court, in its cases
involving compelled speech, has held that the First
Amendment not only bars the government from
prohibiting protected speech, it also may bar the
government from compelling the expression of
certain views or the subsidization of speech to which

an individual objects. United States v. United Foods,

Ine, 533 U.S. 405,410,121 S.Ct. 2334, 150 L Ed.2d
438 (2001); see also Lehnert v. Ferris Faculty Ass'n,
300 U.S. 507, 111 S.Ct. 1950, 114 L.Ed.2d 572
(1991); Wooley v. Mavnard, 430 U.S. 705, 97 S.Ct,
1428, 51 L.Ed.2d 752 (1977). Although the Court's
compelled speech cases may be divided into
numerous categories, the parties rely most heavily on
those cases involving laws or regulations requiring
individuals to contribute financially to speech with
which they disagree. This category of cases is
typified by Abood v. Detroit Board of Education
[EN10] and Keller v. State Bar of California. [FN11]
In that pair of cases, the Court set out a
"germaneness”  test, under which compelled
contributions do not offend First Amendment
principles so long as they are used for activities that
are germane to the organization's central purpose.

The parties focus upon two separate cases discussing
Abood and Keller in the context of compelled
financial contributions to commercial speech. [FN12]
The TRA, in contending that the Court of Appeals
erred in reversing its orders on First Amendment
grounds, relies on Glickman v. Wileman Bros. &
Elliott, Inc. [FN13] Conversely, BAPCO, contending
that the First Amendment analysis of the Court of
Appeals is correct, relies upon United States v.
United Foods, Inc. Both Glickman and United Foods
involve federal programs administered by the
Secretary of Agriculture, in which the Secretary

~imposed mandatory assessments on two different
agricultural industries for funding generic advertising
for the respective industries.

In ‘Glickman, growers, handlers, and processors of
California tree fruits challenged marketing orders
promulgated by the Secretary. The orders imposed
mandatory assessments on the petitioners to cover the
expenses of administering the orders, including the
cost of generic advertising of California nectarines,
plums, and peaches. The petitioners asserted that the
government-mandated financial contribution to the
generic advertising campaign violated their First
Amendment rights. After summarizing the
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components of the regulatory scheme of which the
marketing orders were a part, the Court concluded
that "[t]hree characteristics of the regulatory scheme
at issue distinguish- it from laws that we have found
to abridge freedom of speech protected by the First
Amendment." [d. 521 U.S. at 469. The Court
continued:

*11 First, the marketing orders impose no restraint
on the freedom of any producer to communicate
any message to any audience. Second, they do not
compel any person to engage in any actual or
symbolic speech. Third, they do not compel the
producers to endorse or to finance any political or
ideological views.

Id. at 469-70 (emphasis added). The Court then
found that the assessments under the marketing
orders did not constitute compelled speech. As the
Court stated:

Our compelled speech case law .. is clearly
inapplicable to the regulatory scheme at issue here.
The use of the assessments to pay for advertising
does not require respondents to repeat an
objectionable message out of their own mouths,
require them to use their own property to convey
an antagonistic ideological message, force them to
respond to a hostile message when they "would
prefer to remain silent," or require them to be
publicly identified or associated with another's
message.

Id., 521 U.S. at 470-71 (citations omitted). Applying
the Abood-Keller "germane[ness]" test, the Court -
concluded that the generic advertising program was
"unquestionably germane to the purposes of the
marketing orders" and that the assessments were not
used to fund ideological activities. Glickman, 521
U.S. at 473.

Superﬁéially, United Foods appears to be similar to
Glickman. United Foods involved a mandatory
assessment imposed by the Secretary of Agriculture

~on handlers of fresh mushrooms, to be used primarily

for funding advertising for the mushroom industry.
Despite the facial similarity between the two cases,
however, the Court in United Foods distinguished
Glickman on the grounds that the compelled
assessments in Glickman were part of a broad
regulatory scheme, whereas the assessments in
United Foods were not. Indeed, the United Foods
Court found that the only program served by the
compelled contributions was the very advertising
scheme in question. 333 U.S. at 411- 12. The Court
then applied: the Abood-Keller principles to the
mandatory assessments and ultimately held that they
violated the First Amendment.
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Having reviewed this authority, however, we cannot
conclude that the cases cited by either of the parties
are completely apposite to the case under submission.
The principles stated in Abood and Keller, and in the
later cases in which Abood and Keller have been
applied (including Glickman and United Foods ), are
limited to cases involving compelled contributions to
speech. The TRA's orders, on the other hand,
effectively require BAPCO to engage in actual
speech. The distinction, we conclude, is significant.
Cf Glickman, 521 U.S. at 469 (stating that the
marketing orders did not "compel any person to
engage in any actual or symbolic speech"); and 521
U.S. at 470-71 (stating that the Court's "compelled
speech case law ... is clearly inapplicable to the
regulatory scheme at issue here. The use of the
assessments to pay for advertising does not require
respondents to repeat an objectionable message out of
their own mouths....").

*12 Because the Abood-Keller standards applied in
Glickman and United Foods are inapposite, we next
must determine what standard to apply to these two
cases. Consequently, our analysis takes us to the
United States Supreme Court case law involving
commercial speech.

[5] Commercial speech, that is, expression related
solely to the economic interests of the speaker and his
or her audience, is constitutionally protected under
the First Amendment, as applied to the States under
the Fourteenth Amendment. Central Hudson Gas &
Elec. Corp. v. Public Serv. Comm'n of N.Y., 447 U.S.
557,100 S.Ct. 2343, 65 L.Ed.2d 341 (1980); Virginia

State Bd. of Pharmacy v. Virginia Citizens Consumer
Council, 425 U.S. 748, 96 S.Ct. 1817, 48 L..Ed.2d

346_(1976). The Supreme Court, however, has
distinguished between commercial speech and other
types of speech in that "[t]he Constitution ... accords
a lesser protection to commercial speech than to other
constitutionally protected expression." Central
Hudson, 447 U.S. at 562-63; see also United Foods

533 U.S. at 409.

In Central Hudson, the Supreme Court adopted a
four-part analysis to be used in determining whether
a law impermissibly restricts commercial speech. The
Court stated:
At the outset, we must determine whether the
expression is protected by the First Amendment.
For commercial speech to come within that
provision, it at least must concern lawful activity
and not be misleading. Next, we ask whether the
asserted governmental interest is substantial. If
both inquiries - yield positive answers, we must
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determine whether the regulation directly advances
the governmental interest asserted, and whether it
is not more extensive than is necessary to serve that
interest.

447 U.S. at 566.

The Central Hudson test, however, has been a
subject of considerable debate. Although the Court
has preserved the test in cases involving restrictions
on commercial speech, [FN14] it has not applied the
test in cases involving compelled commercial speech
or compelled financial support of commercial speech.
See Glickman, 521 U.S. at 474 (holding that the
Court of Appeals erred in relying on Central Hudson
for the purpose of testing the constitutionality of
government-mandated assessments for promotional

advertising). [FN15]

In Walker v. Board of Professional Responsibility of
the Supreme Court of Tennessee, this Court noted
that the distinction between restricted speech cases
and compelled speech cases is significant, stating,
"The fact that a regulation requires disclosure rather
than prohibition tends to make it less objectionable
under the First Amendment." 38 S.W.3d 540. 545
(Tenn.2001). Accordingly, we looked to the more
forgiving standard set forth by the United States
Supreme Court in Zauderer v. Office of the
Disciplinary Counsel of the Supreme Court of Qhio,
471 U.S. 626, 105 S.Ct. 2265, 85 L.Ed.2d 652
(1985), as the defining test for First Amendment
analysis of compelled speech cases. Walker, 38
S.W.3d at 545. [FN16] As we noted in Walker,
Zauderer states: :
*13 We do not suggest that disclosure requirements
do not implicate the advertiser's First Amendment
rights at all. We recognize that unjustified or
unduly burdensome disclosure requirements might
offend the First Amendment by chilling protected
commercial speech. But we hold that an
advertiser's rights are adequately protected as long
as disclosure requirements are reasonably related to
the state's interest in preventing deception of
consymers.

Id. at 546 (quoting Zauderer, 471 U.S. at 65). In
other words, "under current law--as announced in
Zauderer--as long as the disclosure requirement is
reasonably related to the state's interest in preventing
deception of consumers, and not unduly burdensome,
it should be upheld." Id.

- Although both the Zauderer and Walker . cases

specifically involved application of First Amendment -

. principles to attorney advertising, we noted in Walker

that attorney advertising is considered commercial
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speech under the First Amendment. /d. at 344. We
see no reason why the compelled commercial speech
at issue in Zauderer and Walker should be governed
by a different standard than the compelled
commercial speech at issue here; accordingly, we
now apply the Zauderer standard to the case under
submission.

An application of Zauderer to the pendmg appeals
requires that we determine:
1. Whether the TRA's disclosure requirement is
reasonably related the state's interest in preventing
deception of consumers; and
2. Whether the disclosure requirement is unduly
burdensome.

We first address the relationship between the TRA's
orders and the state's intérest in preventing deception
of consumers. This interest in preventing deception
presents itself in a different context than is seen in the
attorney advertising regulations of Zauderer and
Walker. The rules in Zauderer and Walker compelled
attorneys to disclose additional information about
themselves, whereas the TRA's orders compel
BellSouth to disclose information about the identity
of its competitors. The ultimate object of the
regulations, however, is the same: to inform
consumers. In other words, BellSouth is compelled to
disclose information which will prevent consumers
from mistakenly believing that no alternative
providers of telecommunications services are
available.

Richard Guepe,District Manager in the Law &
Governmental Affairs organization of AT & T, in his
testimony before the TRA, addressed the value of
having the names and logos of the competing local

exchange telephone companies on the cover of the

white pages directory published on behalf of
BellSouth:
The cover of the phone book is a simple, direct,
and very important means to communicate to
Tennessee consumers. To be effective, consumer
communication must be simple, it must be clear,
and it must be repeated. That is why the phone
book cover is important. Consumers see it often.
The cover of the book does tell the consumer
what's inside. They read it by its symbols, not by
its fine print. We are asking that the cover of the
phone book tell Tennessee consumers very clearly
that they have a choice in the local service market.
*14 R., Vol. 15, p. 64. As explained by Guepe, the
TRA's two declaratory orders directly advance
competition in the provision of local telephone
services by effectively informing consumers as to the
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existence: of alternative local telephone services.
Thus, we conclude that the orders are reasonably
related to the state's asserted interest.

The second step of the Zauderer test is to determine
whether the TRA's orders are unduly burdensome. To
assist in this determination, the United States
Supreme Court has provided guidance. In Board of
Trustees of the State University of New York v. Fox,
the Supreme Court held that governmental
restrictions upon commercial speech are not invalid
merely because they go beyond the least restrictive
means capable of achieving the desired end. Fox. 492
U.S. 469, 480, 109 S.Ct. 3028. 106 L.Ed.2d 3883
(1989). The Court stated:
[Wihile we have insisted that " 'the free flow of
commercial information is valuable enough to
justify imposing on would-be regulators the costs
of distinguishing ... the harmless from the harmful,'
" we have not gone so far as to impose upon them
the burden of demonstrating that the
dlsnnguxshment is' 100% complete, or that the
manner of restriction is absolutely the least severe
that will achieve the desired end. What our
decisions require is a " 'fit' between the legislature's
ends and the means chosen to accomplish those
ends,"--a fit that is not necessarily perfect, but
reasonable; that represents not necessarily the
single best disposition but one whose scope is "in
proportion to the interest served"; that employs not
necessarily the least restrictive means but ... a
means narrowly tailored to achieve the desired
objective. Within those bounds we leave it to
governmental . decisionmakers to judge what
manner of regulation may best be employed.
Fox, 492 U.S. at 480 (citations omitted).

Under Fox, the TRA is the proper body to determine
"the manner of regulation that may best be
employed” to fulfill the government's objective. /d.
Thus, this Court may not determine whether the
manner of regulation chosen by the TRA should have
been more or less restrictive. Ours is merely to
review the chosen regulation and determme whether
it is unduly burdénsome.

Reviewing the record thoroughly in light of the
principles  articulated in  Fox, we are firmly
convinced that the TRA's decisions requiring the
logos and names of competing service providers to be
displayed on the directory covers do not impose an
inordinate burden on BellSouth. As discussed supra,

- the governmental interest in this case is important,

indeed, for informing consumers about their choices
in the local telecommunications service market is a
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fundamental aspect of promoting free competition.
Moreover, the government's chosen means to
advance its goals, the requirement that logos of
© competing telecommunications service providers be
displayed on equal footing with BellSouth's logo,
does not substantially affect BellSouth's ability to
communicate its own speech to customers in the
market. Given the significant weight of . the
governmental interest and the relatively narrow
impact of the orders in this case, we conclude that the
TRA's orders are not unduly burdensome.

*15 Concluding the Zauderer analysis, we find that
the TRA's orders are reasonably related to the state's
substantial interest in preventing the deception of
consumers, and we further find that the orders under

review directly advance the state's interest without

imposing an excessive burden. Thus, we hold that the
TRA's orders survive Zauderer scrutiny and
consequently are valid under the First Amendment.

V.BAPCO's Additional Arguments

BAPCO raises two other arguments in its brief;
however, neither was considered and decided as an
issue by the TRA or by the Court of Appeals. We
find that both arguments are without merit.

In its first argument, BAPCO contends that the
TRA's orders amount to a confiscatory taking in
violation of the state and federal constitutions.
BAPCO's claim is based upon a factual premise that
the TRA's orders require BAPCO to display AT &
T's name and logo (and those of other competing
providers) without compensation. BAPCO's factual
premise simply is incorrect. The TRA ordered
BAPCO to permit AT & T and, as a result of the

Nextlink proceeding, all other competing local

exchange telephone companies to contract with
BAPCO for the display of their names and logos on
the covers of the white pages directories "under the
same terms and conditions as BAPCO provides to
BellSouth by contract." It is true that the evidence
shows BellSouth was not paying BAPCO at the time
of the hearing for displaying the BellSouth logo on
the directory covers, but nothing in the TRA's orders
precludes BAPCO from charging BellSouth for
displaying BellSouth's name and logos on the
directory covers. The TRA's orders merely require
BAPCO to contract with the competing providers
"under the same terms and conditions as BAPCO
provides to BellSouth by contract." BAPCO therefore

has a choice--it may charge BellSouth for displaying

BellSouth's name and logo, in which case BAPCO
also may charge the competing companies, or it may
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choose not to charge BellSouth, in which case it may
not charge the other companies. For this reason,
BAPCO's confiscatory- taking argument is without
merit.

BAPCO's second argument is that the TRA's orders
violate BAPCO's trademark rights. This argument is
based upon the erroneous :premise that the
"BELLSOUTH" trademark displayed on the
directory covers is intended to represent BAPCO, not
BellSouth. Throughout the administrative
proceedings, BAPCO claimed that the
"BELLSOUTH" trademark on the covers indicates
that the directories are published by BAPCO and that
the trademark. only coincidentally represents
BellSouth. The TRA rejected BAPCO's factual

argument on this point and found that the

"BELLSOUTH" trademark on the directories
referred to BellSouth, the incumbent local exchange
telephone company. The record fully supports the
TRA's factual finding on this point. Moreover, we
note that BAPCO has failed to cite any authority that
would support striking down a regulatory agency's
actions over a regulated utility on trademark-
infringement grounds. For these reasons, we find that
BAPCO's trademark issue is without merit.

V1. Conclusion

*16 Accordingly, we hold that the TRA's two
declaratory orders are not in excess of the statutory
authority of the agency and that the TRA had
jurisdiction over BAPCO for the purposes of these
proceedings. In addition, we hold that the orders do
not violate the First Amendment. Therefore, we
reverse the judgment of the Court of Appeals in these
two cases and reinstate the judgments of the

. Tennessee Regulatory Authority.

The costs are taxed to BellSouth Advertising &
Publishing Corporation, for which execution may
issue if necessary.

EN1. Section 271(c)(2)(B)(viii) requires any
Bell operating company (which includes
BellSouth) that seeks to enter the long
distance market to list customers of
competing local exchange carriers in its
white pages directory listings.

FN2. Both BellSouth and BAPCO
participated in the AT & T declaratory order
proceeding before the TRA. BellSouth,

Copr. © West 2002 No Claim to Orig. U.S. Govt. Works
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however, did not enter an appearance in the
pending appeals.

FN3. MCI Telecommunications, Inc., and
Nextlink Tennessee, LLC now operate under
new names, MCI WORLDCOM Network
Services, Inc. and XO Tennessee, Inc.,
respectively. For purposes of clarity, each
company is referred to in this opinion by the
name it had at the time of the administrative
proceedings.

FN4. See Tenn.Code Ann. § - 4-5-322(b)(1)
(1998) (stating, in pertinent part, "A person
who is aggrieved by any final decision of the
Tennessee regulatory authority ... shall file
any petition for review with the middle
division of the court of appeals.").

ENS. Like the AT & T declaratory order, the .

Nextlink order was the result of a 2 to 1
vote. The dissenting TRA Director in the
Nextlink proceeding "voted not to support
the decision of ‘the majority because the
Declaratory Order [from the AT & T
proceeding] interpreting TRA Rule 1220-4-
2-.15[was] currently pending before the
Court of Appeals[.]"

FN6. The Court of Appeals stated in the
Nextlink casé: "Because of the substantial
similarity of the issues, this appeal will be

consolidated = for  consideration  with-

BellSouth Advertising & Publishing Corp. v.
Tennessee Regulatory Auth., No. 01A01-
9805-BC-00248. However, both appeals
shall maintain their separate appeal numbers
and papers filed in either of these appeals
shall bear the appeal number of the
proceeding in which they are filed."

EN7. The  Uniform  Administrative
Procedures Act, Tenn.Code Ann. § 4-5-
322(h) (1998), sets forth the analysis to be
applied when reviewing decisions of
administrative agencies. Section 4-5-322(h)
provides:

The court may affirm the -decision of the -

agency or remand the case - for further
proceedings. The court may reverse or

modify the decision if the rights of the
petitioner have been prejudiced because the
administrative findings, inferences,
conclusions or decisions are:

(1) In violation of constitutional or statutory
provisions;

(2) In excess of the statutory authority of the
agency;

(3) Made upon unlawful procedure;

(4) Arbitrary or capricious or characterized
by abuse of discretion or clearly
unwarranted exercise of discretion; or

(5) Unsupported by evidence which is both
substantial and material in the light of the
entire record.

In determining the substantiality of
evidence, the court shall take into account
whatever in the record fairly detracts from
its weight, but the court shall not substitute
its judgment for that of the agency as to the
weight of the evidence on questions of fact.
Although’ BAPCO refers to all five
subsections of the above-quoted statute in its
brief, the pertinent provisions for purposes
of the consolidated appeal are Tenn.Code
Ann. § § 4-5-322(h)(1) and--322(h)(2)--in
other words, we must determine whether,
under those subsections, the TRA's
decisions either were "in violation of
constitutional ... provisions" or "in excess of
the statutory authority of the agency" and
subject to reversal or modification for those
reasons.

FN8. The Administrative History for Rule

1220-4-2-.15 states: "Original rule certified
May 9, 1974.” Amenidment filed August 18,
1982; effective September 17, 1982.
Amendment filed November 9, 1984;
effective December 9, 1984."

FNO. The First Amendment applies to the
States through the Fourteenth Amendment.
Bigelow v. Virginia, 421 U.S. 809, 95 S.Ct.
2222, 44 1 .Ed.2d 600 (1975).

FN10. 431 U.S. 209, 235-36, 97 S.Ct. 1782,
52 L.Ed2d 261 (1977) (holding that
teachers' compulsory union dues could not
be used for political or ideological purposes
that were not "germane" to the union's duties
as a collective-bargaining representative).
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Cir.2000); Consolidated Cigar__Corp. v.
Reilly, 218 F.3d 30, 54 (1st Cir.2000).

FN11. 496 U.S. 1, 14, 110 S.Ct. 2228, 110

L.Ed.2d 1 (1990) (holding that a state bar's 2002 WL 1473208, 2002 WL 1473208 (Tenn.)
use of compulsory dues to finance political
activities with ~which the petitioners END OF DOCUMENT

-disagreed violated their right to free speech
when the expenditures were not "necessarily
or reasonably incurred for the purpose of
regulating the legal profession or 'improving
the quality of [legal services]' ").

FN12. The TRA argues in the alternative
that its two orders meet the test set forth in
Central Hudson Gas & Electric Corp. v.
Public _Service Commission of N.Y. 447
U.S. 557, 100 S.Ct. 2343, 65 1.Ed.2d 341
(1980). BAPCO argues in response that the
orders do not meet the requirements of
Central Hudson. The application of Central
Hudson is discussed later in this opinion.

FN13. 521 US. 457, 117 S.Ct. 2130, 138
L.Ed.2d 585 (1997). -

EN14. See Greater New Orleans Broad.
Ass'n v. United States, 527 U.S. 173, 184,
119 S.Ct. 1923, 144 L. Ed.2d 161 (1999); see
also United Foods, 533 U.S. at 409-10
(noting criticism of Central Hudson test but
declining to "enter into the controversy").

FN15. The United Foods Court noted that
the Central Hudson test has been criticized,
but did not .revisit the Central Hudson test
and did not apply it to the mandatory:
assessments at issue in that case. The Court
simply ~ noted ~ that the mandatory
assessments could not be sustained under
any of the Court's precedents. /d. 533 U.S. at
410.

EN16. Notably, several federal circuits also
have applied the Zauderer test to
governmental regulations that require
disclosure = of information. See, e.g,
Commodity Trend Serv., Inc. v. Commodity
Futures Trading Comm'n, 233 F.3d 981, 994
(7th Cir.2000); Commodity Futures Trading
Comm'n_v. Vartuli, 228 F.3d 94, 108 (2d
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OPINION

PER CURIAM.

“*] The principal issue in this case is whether

telephone directory assistance service is basic or non-
basic under the statutory scheme. Secondary issues
involve the practice of -grandfathering existing
customers when a new tariff is approved, the
exemptions to directory assistance charges, and
whether the Tennessee Regulatory Authority was
authorized to transfer a contested case to another
docket. We affirm.
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This is a direct appeal by the Consumer Advocate
Division [CAD] of the office of the Attorney
General.

The genesis of this litigation dates from the filing of
a tariff by United Telephone [United] with the
Tennessee Regulatory Authority [TRA] for an
increase in rates, particularly for directory assistance,
which was provided without charge to a telephone
customer.

The filing was made pursuant to Tennessee Code
Annotated § 65-5-209(e) which allows regulated
telephone companies that have qualified under a price
regulation plan to adjust prices for non-basic services
so long as the annual adjustments do..not exceed
lawfully imposed limitations.

Intervening petitions were filed by CAD, by Citizens

Telecommunications Company = of Tennessee
[Citizens], by BellSouth Telecommunications, Inc.
[BellSouth} and AT & T Communications of the
South Central States, Inc. [AT & TJ, all of which
were granted.

The telephone services described as basic services
are subject to a four-year price freeze under
Tennessee Code Annotated § 65-5-209(f), that is, ifa
service is basic, its rates cannot be raised for four
years. '

United insisted that directory service was not a basic
service and hence not subject to the price freeze. As
the case progressed, CAD raised other issues of (1)
whether United - was entitled to have its 911
Emergency Service and  educational = discounts
classified as non-basic and therefore subject to a
price increase; (2) whether a company could continue
to offer a service to certain classes of customers
while refusing the service to newer customers; (3)
whether a previously approved tariff filed by United
limiting to five the number of lines at a single
location could be considered residential service.

By order entered September 4, 1997, the TRA ruled
that (1) directory service is non-basic and approved
the tariff as filed subject "to free-call allowance up to

- six inquiries with an allowance of two telephone

numbers per inquiry for residents and business access
lines per billing period," an exemption for customers
over sixty-five and those with a confirmable visual or
physical disability; (2) a previous tariff filed by
United which limited the number of access lines that
could be charged a residential rate to five per location
was not proper to be considered in this proceeding;
and (3) a previous tariff approving a business service
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to existing customers but denying it to newer
customers was not proper to be considered in this
proceeding.

CAD appeals and presents for review the issues of
(1) whether directory service is a basic or non-basic
service; (2) whether the TRA erred in holding that the
five-line tariff would be adjudicated in another
proceeding; and (3) whether the TRA erred in
holding that United could obsolete a business service,
change its characteristics, and offer it to new
customers for an increased price.

#2 BellSouth presents an additional issue for review:
Whether the TRA erred in requiring United to
provide free directory assistance in certain instances.

United presents for review issues similar to those
presented by CAD and BellSouth.

Appellate review is governed by Tennessee Code
Annotated § 4-5-322(h) which provides:
The [reviewing] court may affirm the decision of
the' “agency or remand the case for further
proceedings. The court may reverse or modify the
decision ft the rights of the petitioner have been
prejudiced because the administrative findings,
inferences, conclusions or decisions are:
(1) In violation of constitutional or statutory
provisions;
(2) In excess of statutory authority of the agency;
(3) Made upon unlawful procedure;
(4) Arbitrary or capricious or characterized by an
abuse of discretion or clearly unwarranted exercise
of discretion; or

(5) Unsupported by evidence - which is- both -

substantial and material ...
Directory Assistance

Tennessee Code Annotated § 65-5-209, a 1995
enactment, allows a telecommunications company to
utilize a price regulation plan in the calculation of
rates. This plan establishes, inter alia, a cap on the
' amounts a company can raise its rates for basic and
non-basic telephone service as defined in Tennessee
Code Annotated §  65-5-208(a)(1), with the
maximum rate increase indexed to the rate of
inflation, and the rates for basic service are frozen for
four years from the date the company elects to be
bound by the price regulation plan. United elected to
be bound by the plan and its application was
approved October 15, 1995. Tariff 96-201, the
predicate of the case at Bar, sought a rate increase for

" non-basic services for an amount less than the rate of

inflation. United  proposed a charge for- directory
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assistance because it was a non-basic service and
therefore not subject to the price freeze. The TRA
agreed, and approved the proposed rate increase
subject to Tennessee Code Annotated § 65-5-208 as
follows:

Classification of Services--Exempt services--Price
floor--Maximum rates for non-basic services.--(a)
Services of incumbent local exchange telephone
companies who apply for price regulation under §
65-5-209 are classified as follows:
(1) "Basic local exchange telephone services" are
telecommunications services which are comprised
of an access line, dial tone, touch-tone and usage
provided to the premises for the provision of two-
way switched voice or data transmission over voice
grade facilities of residential customers or business
customers within a local calling area, Lifeline,
Link-Up Tennessee, 911 Emergency Services and
educational discounts existing on June 6, 1995, or
other services required by state or federal statute.
These services shall, at a minimum, be provided at
the same level of quality as is being provided on
June 6, 1995. Rates for these services shall include
both recurring and nonrecurring charges. '
(2) "Non basic services" are telecommunications
services which are not defined as basic local
exchange telephone services and are not exempted
under subsection (b). Rates for these services shall
include both recurring and nonrecurring charges.

*3 CAD insists that the TRA erred in its
interpretation of the statute : bécause directory
assistance was a part of the "usage" enjoyed by
customers who subscribed to telephone service, in
contrast to United's insistence that since the statutory
definition of basic services does not refer to
"directory assistance," it-is a non-basic service.

The sub-issue of statutory construction is thus.
squarely posed. We begin our analysis by observing
that "interpretations of statutes by administrative
agencies are customarily given respect and accorded
deference by courts." Collins v. McCanless, 169 S
-W.2d 850 (Tenn.1943); Riggs v. Burson. 941 S.W.2d
44 (Tenn.1997).

The TRA seemingly was cognizant of the long-
standing principle that the legislative intent should be
ascertained from the natural and ordinary meaning of
the language used without a forced or subtle
construction that would limit or extend the meaning
of the language, Hamblen Countv Ed. Asso.v. Bd. of
Education, 892 S.W.2d 428 (Tenn.Ct.App.1994);
Worrall v. Kroger Co., 545 S.W.2d 736 (Tenn.1977),
since each party argued that the plain language of the
statute supported its position, the TRA concluded that
the language was susceptible of more than one
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meaning  and hence was unclear, which justified
recourse to its legislative history.

What we held in BellSouth Tele. v. Greer, 972

S.W.2d 663 (Tenn. Ct App.1997) is apropos in the

case at Bar:
The legislative process does not always produce
precisely drawn laws. When the words of a statute
are ambiguous or when it is just not clear what the
legislature had in mind, courts may look beyond a
statute's text for reliable guides to the statute's
meaning. We consider the statute's historical
background, the conditions giving rise to the
statute, and the circumstances contemporaneous
with the statute's enactment. (Citations omitted).
Courts consult legislative history not to delve into
the personal, subjective motives of individual
legislators, but rather to ascertain the meaning of
the words in the statute. The subjective beliefs of
legislators can never substitute for what was, in
fact, enacted. There is a distinction between what
the legislature intended to say is the law and what
various legislators, as individuals, expected or
hoped the consequences of the law would be. The
answer to the former question is what courts pursue
when they consult legislative history; the latter
question is not within the courts' domain.
Relying on legislative history is a step to be taken
cautiously. (Citations omitted). Legislative records
are not always distinguished for their candor and
accuracy, and the more that courts have come to

rely on legislative history, the less reliable it has

become. (Citation omitted). Rather than reflecting
the issues actually debated by the legislature,
legislative history frequently consists of self-
serving statements favorable to particular interest
groups 'prepared and included in the legislative

record solely to influence the courts' interpretation

of the statute. (Citations omitted).
*4 Even the statements of sponsors during
legislative debate should be evaluated cautiously.
(Citation omitted). These comments cannot alter
the plain meaning of a statute (citations omitted),
because to do so would be to open the door to the
- inadvertent, or perhaps planned, undermining of
statutory language. (Citation omitted). Courts have
no authority to adopt interpretations of statutes
gleaned solely from legislative history that have no
statutory reference points. (Citation omitted).
Accordingly, when a statute's text and legislative
history disagree, the text controls. (Citation
~ omitted).
The Legislature considered and debated at length

the issue of whether directory service was a basic or -

non-basic service. A transcript of the debate is
included in the record and we have carefully studied
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it; suffice to say that the Legislature, by a substantial
majority, approved the bill as now codified, reflecting
its intent to exclude directory service as a basic
service.

The interpretation of a statute is strictly one of law,
Roseman v. Roseman, 890 S.W.2d 27, (Tenn.1994),
and courts must construe statutes as they are written,
Jackson v. Jackson, 210 SW.2d 332 (Tenn.1948).
While the logicality of the argument of CAD is
obvious, the counter-arguments of the TRA and
BellSouth are equally logical: That basic services are
those specifically enumerated in the statute, and that
if every "use" of a telephone were a basic service,
Unified could not increase its rates for any service
during the first four years. of the price regulation plan
and the price freeze admittedly applies only to basic
services. Upon a consideration of all the recognized
principles of statutory construction, we conclude that
the meaning attributed to the statute by the TRA is
the correct one.

The Five-Line Tariff-

In the process of reviewing United's proposed rate
filing, CAD discovered that United had raised the
rates for residential customers with more than five
access lines, and insisted that these lines were a basic
service and subject to the statutory price freeze.
Tenn.Code Ann. § = 65-5-209(f). After hearing
testimony concerning this issue, the TRA ruled that it
should be heard in another docket. CAD challenges
the action of the TRA, insisting that it had no
authority to transfer the case to another docket after
hearing proof on the issue in the case at Bar. -

The tariff at issue was permitted to take effect by the

Public Service Commission in October 1995. CAD
argues that the tariff was never approved, but did not
intervene in the proceeding. [FN1] TRA argues that it
had the discretion to reopen the issue of the tariff in
the case at Bar within a proceeding of its choosing.
We agree that the TRA acted within its discretion in
considering that the issue raised by CAD was more
appropriately joined in another pending case. See,
South Central Bell Tele. Co. v.. TPSC, 675 S.W.2d
718 (Tenn.Ct.App.1984). We are referred to no rule
or statute which forbids the TRA from ordering that
this issue should be heard in another docket, and thus
cannot fault the TRA for doing so.

FN1. New tariffs automatically became

- effective unless suspended. See, Consumer
Ad. Div. v. Bissell, No. 01-A-01-9601-B-
00049 (Tenn.Ct.App.1996).
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The Grandfathering Issue

*5 During the progressof the directory assistance
docket, CAD raised the issue that = United
impermissibly raised rates for its ABC Service,
described as a kind of advanced business service. A
witness for CAD testified that United made some
changes in its ABC Service, renamed it "Centrex
Services," and increased its rates above those charged
to ABC customers. CAD specifically alleges that
Centrex Services is not a new service, but merely a
new name with a new way of combining and pricing
the service provided under the ABC Service tariff.

TRA argues that CAD has impermissibly sought

appellate review by collaterally attacking an agency
decision that was rendered in another contested case
hearing initiated upon a complaint filed by a
customer of United. Docker Number 96-00462 was
assigned, a hearing on the merits was held, and a
final judgment was rendered on October 3, 1996,
which was modified to approve a stipulation between
regarding ABC Service on January 22, 1997. These
judgments required United, inter alia, to revise the
terms of its central office-based service; to comply,
United filed a tariff which included the
grandfathering of ABC Service and a revised service
called Centrex Services, which was approved by the
TRA by Order entered January 22,,1997.

TRA further argues that since it found that Centrex
Services was a unique bundling of products and

pricing arrangements, it was not a service offered on
-~ June 6, 1995, {FNZr[r,and that as a new service the

Centrex tariff was speciﬁcally considered and
approved by the TRA in a pnor docket and not found
to be contrary to law."

FN2. Referring to the Ianguage of the tariff
then in effect.

It was further found by TRA that the proposed tariffs

to obsolete ABC Service and that introduced Centrex
Services were. filed in September 1996 with a
revision filed in December 1996. The initial filing
was served on CAD which did not intervene or
otherwise participate in the hearing.

The TRA thereupon determined that there was no
legal basis for the position urged by CAD, which

should not be permitted to attack collaterally a TRA

decision for which appellate review is time barred.
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EN3

EN3. Judicial review must be sought within
sixty days from entry of judgment.
Tenn.Code Ann. § 4-5-322: Rule 12(a)
T.RAP.

CAD contends that grandfathering is not permitted
under Tennessee law because a telephone company
must "treat all alike and it cannot discriminate in
favor of one of its patrons against another," citing
Breeden v. Southern Bell Telephone & Telegraph
Co.. 285 S W.2d 346 (Tenn.1955). If, as CAD
argues, United provides services to one group of
customers while refusing to provide the same service
to another group--new customers--we agree that the
practice is contrary to Tennessee law. Tenn.Code

Ann. § 65-4-122;§ 65-5-204.

TRA ordered United to obsolete the ABC Service
tariff following a docket hearing involving a
complaining customer. TRA found that the ABC
Service tariff as it applied to the complaining
customer, ZETA Images, Inc., was insufficient,
discriminatory, unreasonable and excessive.

The Centrex tariff was approved January 22, 1997.
CAD insists that it is no different from the ABC
tariff; that the ABC Service and Centrex Services are
the same.

*6 There are differences between the tariffs. ABC
Service is distant- restrictive but Centrex Services is
not. ABC Service charges only for outgoing traffic
over Network Access Registers, while Centrex
Services charges for outgoing and incoming traffic.
ABC Service requires a customer to purchase basic
features separately, while Centrex Services included
the basic features in the price of the line. Minimum
service for ABC Service requires the use of two
access lines and one NAR while Centrex Services
requires two access lines and two NARs.

Grandfathering [FN4] is not, per se, illegal. But if it
results  in discrimination between old and new
customers, and is unjust or unduly preferential and
thus violative of the statutes, it cannot be permitted.
The thrust of CAD's argument is that ABC and
Centrex Services are essentially the same, and to
require one class of customer to pay more for the
same ‘service is unjust discrimination and unlawful. ..

FN4. A provision in a new law or regulation
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exempting those already in or a part of an
existing system which is being regulated. An
exception to a restriction that allows those
already doing something to continue doing it
even if they would be stopped by the new
restriction. Black’s Law Dictionary, 699 (6th
ed.1990).

The record reflects that if the ABC Service had been
obsoleted without grandfathering the existing
customers, they would have been required to pay the
rate under the Centrex Services tariff, an increase in
their cost of service. United has the right to price a
non-basic service as it chooses, but any rate increase
must be accompanied by off setting rate reductions
which result in the rate increase being revenue
neutral. Otherwise, United would be in violation of
Tennessee Code Annotated § 65-5-209(e). The TRA
argues that without a showing of a revenue neutral
rate increase, United cannot obey its order to obsolete
ABC Service without grandfathering the existing
service. This argument has merit. If United is
required to offer ABC Service to existing and new
customers, it could not obsolete that service unless
the service was withdrawn. But under the revenue
neutral requirements, United could only obsolete a
service where existing customers did not experience a
rate increase or where a rate increase was neutralized
by other rate deceases.

The CAD argues. that grandfathering constitutes
unjust discrimination and an undue preference as a
matter of law and, is illegal in this case because the
company has the technical ability to offer the service

.. but:chooses to offer it only to a certain group of

customers. As we have seen, the statutes only
prohibit discrimination that is unjust or unreasonable
or preferences that are undue or unreasonable. The
TRA is permitted to establish separate classifications
of customers for the purposes of assessing different
rates and has done so many times over the years.

Tennessee Code Annotated § 65-4-122 provides as

pertinent here:
(a) If any common carrier or public service
company, directly or indirectly, by any special rate,
rebate, drawback or other device, charges,
demands, collects, or receives from any person a
greater or less compensation for any service of a
like kind under substantially like circumstances

- and conditions, and if such common carrier or such
other public service company makes any reference
between the parties aforementioned such common
carrier or other public service company commits
unjust discrimination, which is prohibited and
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declared unlawful.

*7 (b) Any such corporation which charges,
collects, or receives more than a just and
reasonable rate of toll or compensation for service
in this state commits extortion, which is prohibited
and declared unlawful.

(c) It is unlawful for any such corporation to make
or give an undue or unreasonable preference or
advantage to any particular person or locality, or
any particular description of traffic or service, or to
subject any particular person, company, firm,
corporation, or locality, or any particular
description of traffic or service to any undue or
unreasonable prejudice or disadvantage.

The ‘operative language "for any service of a like
kind under substantially like circumstances and
conditions" is significant in this case because there is
material proof that the Centrex Services was a new
service, and one that was not offered on June 6, 1995.
We cannot say that the action of the TRA was not
supported by substantial and material evidence.

Exemptions from Directory Assistance Charges

United argues that while the TRA properly
determined that directory assistance is a non-basic
service, thus allowing United to set rates as it deems
appropriate subject to certain safeguards, the TRA
impermissibly ordered it to amend its tariff (1) to
increase the directory assistance free call allowance
to six inquiries with an allowance of two telephone
numbers per inquiry per billing period; (2) to exempt
from directory assistance charges those customers
who are unable to use the directory owing to visual or
physical disability, and (3) to exempt from directory
assistance charges residential customers who. are:
older than sixty-five years. United argues that these
requirements are in excess of the authority of TRA.
We disagree. Tennessee Code Annotated § 65-4-117
provides:
The Authority has the power to:

% ok ok kX

(3) after hearing, by order in writing, fix just and

reasonable standards, classifications, regulations,

practices and services to be furnished, imposed,
observed and followed thereafter by any pubhc
utility.

This statute is required to be liberally construed,
Tennessee Code Annotated § 65-4-106, and thus any
reasonable doubt as to whether the language is
sufficiently broad to include the right of TRA to
impose conditions should be resolved in favor of the
existence of that right. We therefore conclude that the
action United complains of is authorized by the
statutes.
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The judgment is affirmed. Costs are assessed to
CAD and United Telephone equally.

END OF DOCUMENT
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IN THE CHANCERY COURT FOR THE STATE OF TENNESSEE
SHELBY COUNTY, TENNESSEE

AIRSTREAM WIRELESS SERVICES,

Plaintiff,

)
)
)
)
v. » ) No. CH-02-1441-3
)
US LEC OF TENNESSEE, INC,, )

)

)

Defendant.

AFFIDAVIT OF MIKE MOELLER

1. . My name is Mike Moeller 'and I am the Vice President- Sales for
Tennessee and Kentucky at US LEC Corp., headquartered in Charlotte, North Carolina (“US
LEC”). My office is located at First Tennessee Plaza, 800 S.’Gay Street, Knoxville, Tennessee
37929. All information contained in this Affidavit is based upon events that occurred, of which I

have personal knowledge.

2. US LEC, via its wholly owned subsidiaries is a telecommunications
carrier operating in 14 states iﬁcluding Tennessee, where the operating subsidiary\isf US LEC of
Tennessee, Inc.. US LEC ‘offéi;s a vaﬁety of telecbmmunications services including local ahd: |
long distance calling under the jurisdiction of the Tennessee Regula’tc;fy Authority and the

Federal Communications Commission.

3. Pursuant to Chapter 408 of the Public Acts of 1995, T.C.A. §65-4-201(c),
"US LEC holds a certificate of convenience and necessity from the Tennessee Regulatory
Authority to operate as a “competing telecommunications service provider” in Tennessee. The

terms and conditions under which US LEC operates are set forth in the carrier’s tariffs which, by

811710 v1 ‘ -1-
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law, must be filed with, and approved by, the Authority. US LEC’s tariff on file with the
Authority states that the company may, without notice, immediately discontinue service to any

customer if the company determines that the service is being used for a fraudulent purpose.

4. US LEC has a contract to provide long distance telecommunications
services to Airstream Wireless Services, Inc., which is located in Memphis, Tennessee. The
contract states, inter alia, “This Agreement ‘and all US LEC services and agreements are
governed by the terms and conditions contained in US LEC’s tariffs and price lists (collectively,
the “Tariffs”) filed with federal and state regulatory agencies...Customer agrees to be bound by

the provisions of US LEC’s Tariffs in effect from time to time.” -

5. The contract with Airstream states that US LEC will provide lor;g distance
telephone international service, including service to the United Kingdom, Germany, Italy and

Spain.

6.  The cost to US LEC of handling that intemétional traffic varies
substantially depending upon Whether the call is made to a wireless telephone or to a non- ‘
- wireless telephone (laﬁd line) telephone; The cost to US LEC of handling an international call
made to a wireless telephone in the United Kingdom, Germany, Italy and Spain ranges 'ffom~$.4l
to $.45 per minute. The cost to US LEC of handling an internationél call made to a land line
telephone in the same countries is a small fraction of what it cosig to terminate an international

call made to a wireless telephone.

7. Based on normal calling patterns, approximately 10% of all long distance
calls are made to wireless telephones. During negotiations with Airstream, Airstream

represented to US LEC that no more than 10% to 15% of Airstream’s international traffic would

811710 v1 -2-
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be made to wireless telephones. Based on US LEC’s experience with normal traffic patterns and
those representations of Airstream, US LEC agreed to accept and complete international calls for
rates of $.06 to $.15 per minute depending on the country where the call terminates. Those rates

are reflected in the contract between US LEC and Airstream.

8. US LEC began providing service to Airstream on June 10, 2002. By July
17, 2002, US LEC had been contacted by the fraud division of a major telecommunications
company and was informed by them of the unusual nature o}' the traffic coming from Airstream.
Contrary to normal traffic patterns and the representation of Airstream,\ approximatély 99.7% of

all international calls coming from Airstream were being made to wireless telephones.

9. Based on my experience in the telecommunications industry, such an
abnormal traffic pattern cannot be accidental. Someone is apparently eithef (l) using a switch to _
separate, based on the number being called, calls made to wireless telephoﬁes from calls made to
land line telephc;.mes and routing all wireless calls to US LEC or (2) using auto-dialers, or similar
- equipment, to dial repeatedly to wireless telephones. In either case, thié abnormal traffic pkatten‘l

is the result of deliberate manipulation and is likely being done for a fraudulent purpose.

10.  Upon discovery of this manipulation of the traffic coming from Ajrstream,

US LEC made a decision to terminate service to Airstream.

o

11.  IfUS LEC is required to restore service to Airstream, US LEC will lose
approximately $12,000 per day, representing the difference between the contract price and the
significant costs required to pay third party telecommunication carriers to terminate this

particular type of traffic.

811710 v1 -3-
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Further, Affiant saith not.

M ([ ML‘L—____

Mike Moeller

Swom to and subscribed before me this the b*p day of }47,44(7& , 2002.

S d ot

Notary Public

My Commission Expires:

e
........
O. .
o

%

A

2408
N

iy
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IN THE CHANCERY COURT FOR THE STATE OF TENNESSEE
SHELBY COUNTY, TENNESSEE

AIRSTREAM WIRELESS SERVICES,

Plaintiff,

)
)
)
)
\ ) No.CH-02-1441-3
)
US LEC OF TENNESSEE, INC,, )

)

)

Defendant.

AFFIDAVIT OF SHANE TURLEY

1. My name is Stephen Shane Turley, and I am Deputy Senior
- Counsel for US LEC Corp., headquartered in Charlotte, North Carolina (“US LEC”). My
ofﬁce is located at 6801 Morrison Blvd., Morrocroft III, Charlotte, N.C. 28211. I am an
attorney currently licensed, in good standing and adrﬁitted to practice law in the
Commonwealth of Virginia. All information contained in this Affidavit is based upon

events that occurred, of which I have personal knowledge.

2. Over the past week or so I have been communicating with Clinton
Simpson, an attorney with Baker Donelson Bearman & Caldwell, PC, and counsel for
Airstream Wireless Services (“Airstream”), to resolve outstanding issues between

Airstream and US LEC regarding telecommunications service. .--

3. When I first began speaking with Mr. Simpson, he mentioned
Airstream’s desire to take some form of legal action if we could not resolve the
outstanding issues. At the outset of our conversations, I was expressly advised by Mr.

Simpson that I would be personally notified prior to any action taken by Airstream, so

811745 vl -1-
© 097855-001 8/5/2002




that I would have an opportunity to have counsel present at any hearings. To this end, I
provided Mr. Simpson with my cellular phone number so that he could contact me at any

time.

4, Prior to the filing of the Complaint in this matter, I received no
phone call, fax or other communication from Mr. Simpson or anyone else on behalf of
Airstream. Indeed, I did not receive a faxed copy of Airstream’s Complaint for
Injunctive Relief and Money Damages and Fiat until July 31, 2002, at approximately
6:00 .p.m. Eastern Standard Time. From the fax, it appéared there was a court hearing

held the morning of the day before (July 30, 2002).

Further the Affiant saith not.

ﬂA/W

Stepﬁ'en Shane Turle{/ Affiant

Sworn to and subscribed before me . this the 5 dayof Do e VS 2002,

Owlzz:/@u

Notary Public/ ~
My wmm.ssxcn Expires June 1, 2004
My Commission Expires: ~ ,
811745v1 o 5.
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BEFORE THE TENNESSEE REGULATORY AUTHORITY

NASHVILLE, TENNESSEE
02 523 Y 1
IN RE: PETITION OF US LEC ) » |
TENNESSEE, INC. FOR DECLARATORY ) ]
ORDER ) DOGKETNO. __ EIOX=% OG0
) Galainin gy dUl

PETITION FOR DECLARATORY ORDER

Puréuant to T.C.A. § 4-5-225 and T.R“.AA. Rule 1220-1-2-.05, US LEC of Tennessee, Inc.

(“US LEC”) petitions the Tennessee Regulatory Authority (“TRA”) for a declaratory order as to

the applicability of the TRA’s rules and the tariffs of US LEC to the factual circumstances
described below. |

| 1.. . US LEC Corp., via its wholly owned subsidiaries is ‘a telecommunications

carrier operating in 14 states including Tennessee, where the operating subsidiary is US LEC of

" Tennessee, Inc. US LEC offers a variety of telecommunications services including local and

long distance calling under the jurisdiction of the Tennessee Reglﬂatory Authority and the

Federal Communications Commission.

2. Pursﬁant to Chapter 408 of the Public Acts of 1995, T.C.A. §65-4-201(c),
US LEC holds a certificate of convenience and necessity frém the TRA to operate as a
“competing telecommunications service provider” in Tennessee. In accordance with state law
and the TRA’s rulesk, fhe terms and conditions under which US LEC pfovides service in
Tennessee are set forth in the carrier’s tariffs which are on file ét the Authority. Section 255

(B) of that tariff authorizes the company to discontinue service, without notice, to any customer

815505 v1 -1-
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if the company reasonably believes that the service is being used for a fraudulent purpose. The

tariff section states:

In the event of fraudulent use of the Company’s network,
the Company will discontinue service without notice and/or
seck legal recourse to recover all costs involved in
enforcement of this provision.

3. TRA Rule 1220-4-2-.12, “Reasons for Denying Service,” states, “Service
may be refused or discontinued for . . . non-compliance with the utility’s rules on file with the
Commission [now the Authority].” Therefore, pursuant to US LEC’s tariffs and the rules of the
Authority, US LEC has the right to terminate service, without notice, in the event of fraudulent

use of the company’s service.

4. UsS LEC has ar contract to provide long distance telecommunications
services, including international service, to Airstream Wireless Services, Inc., which is located in
Memphis, Tennessee. The contract statés, inter alia, “This Agreement and all US LEC services
: aﬁd agreementé are governed by the terms and conditions contained in US LEC’s fariffs and
price lists (collectively, the‘ “Tariffs”) filed with federal and state regulatory agencies..

Customer agrees to be bound by the provmons of US LEC’s Tanffs in effect from time to time.”

5. 'fhe cost to US LEC of handling an international call varies substantially
depending upon whether the call is made to a wireless telephone 61‘ toa non~wireless telephone
(land line) telepho'ne.v The cost to US LEC of haridling an international call made to a.wireless
telephone in some Buropean countries is substantially more than the cost of handling a call made
to a land line telephone in the sanie country. The reason for this rate imbalance is due, in part, to
the fact that some European wireless carriers have unusually high termination charges which

provide a substantial source of revenue for those carriers.

815505 v1 A -2-
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6. Based on normal calling patterns, approximately 10% of all long distance
calls are made to wireless telephones. During negotiations with Airstream, Airstream
represented to US LEC that no more than 10% to 15% of Airstream’s international traffic would
be made to wireless telephones. Based on US LEC’s experience with normal traffic patterns and

those representations of Airstream, US LEC agreed to accept and complete international calls for

rates of $.O6 to $.15 i)er minute depending on the country where the call terminates. Those rates

| are reflected in the contract bétween US LEC and Airstream.

7. US LEC began providing service to Airstream on June 10, 2002. To
cémplete international calls, US LEC partners with a major international carrier which actually
carries the call to Europe. On July 17, 2002, US LEC was contacted by the fraud division of that
carrier and was i.rlt"oﬁaéleci by them vof the unusual nature of the traffic coming from Airstream.
Contrary to noriﬁal traffic patterns and the representation of Airstream, approximately 99.7% bf

all international calls corm'ng from Airstream were being made to wireless telephones, mostly in

- Germany and in the United Kingdom. The majority of the calls lasted only thirty seconds.

8. Such an abnormal traffic pattern cannot be accidental. US LEC believes
that someone is either (1) using a switch to separate calls made to wireless telephones from calls

made to 1and line telephones and routing all wireless calls to US LEC or (2) using auto-dialers,

-or similar equipment, to dial repeatedly to wireless telephones simply in order to generate a large

number of terminating minutes for the financial benefit of the terminating carrier. In either case,
this abnormal traffic pattern is the result of deliberate manipulation and is likely being done for a

fraudulent purpose.
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9. Upon discovery of this manipulation of the traffic coming from Airstream,
‘US LEC made a decision, based on the above-referenced section of US LEC’s tariff, to terminate

service to Airstream.

10.  Before terminating service to Airstream, US LEC was losing
approximately $12,000 per day, representing the difference between the contract price and the

significant costs incurred by US LEC to terminate this particular type of traffic.

11.  After service was terminated, Airstream filed suit against US LEC in the

Chancery Court of Shelby County, Tennessee. 'Airstream Wireless Services v. US LEC of
Tennessee, Inc., Docket No. CH-02-1441-3. On July 30, 2002, the day the suit was filed,
- Airstream obtained an ex parte temporary restraining order directing US LEC to resume:‘servi-ce
to Airstream. US LEC did not restore service but filed an “Emergency Motion to Dissolve
Temporary Restraining Order and to Dismiss.” US LEC argued, inter alia, that the Tennessee
Regulatory Authoritj, not the Court, has original jurisdiction over this dispute and that, based on
| US LEC’s tariff and the TRA’s rules, US LEC properly terminated service to Airstream. The |
- temporary restraining order has now expired. Airstream is no longer asking for the resumption
of service but is pursuing a suit for damages against US LEC for the discontirluance of service
and has also asked the Court to hold US LEC in contempt for US LEC’s failure to resume
sérvice when the temporary restraining order was issued. These rﬁ;tters are scheduled to be

argued before the Court on August 27, 2002.

12.  The TRA has jurisdiction over the subject matter of this dispute pursuant

\

to T.C.A. § 65-4-117 (The Authority “has the power to investigate . . . . any matter concerning

any public utility.”) and T.C.A. §65-5-210(a), See i?ellSouth Advertising & Publishing Co. v.
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TRA, 2002 WL 1473208 (Tenn. 2002) (holding that the TRA “shall have original jurisdiction to |
investigate, hear and enter appropriate orders to resolve all contested cases issues of fact and law
arising as a result of the application of Acts 1995, ch. 408.”) See also, Breeden v. Southern Bell,

285 S.W. 2d 346 (Tenn. 1955).

13.  Airstream’s lawsuit to the contrary, this is not a private contract dispute
but a question of the proper interpretation and application of US LEC’s tariffs and the rules of
the TRA. Such matteré are within the exclusive jurisdiction of the TRA. See, Breeden and
BellSouth, supra, and New River Lumber Co. v. Tenn. Railway Co., 238 S.W. 867 (Tenn. 1922).
“No private agreement can replace a ta;riff’ sterms. . . . [and] a tariff must be énforced unless the
regulatory agency intervenes.” Metro East Center v. Quést Corﬁmunications, 294 F.3d 924 (7™

Cir., 2002).

14.  Based on these facts, US LEC asks that the TRA issue a declaratory order
interpreting US LEC’s tariff in light of these circumstances and declaring that US LEC properly

terminated service to Airstream because of the apparent fraudulent use of US LEC’s network.

Respectfully submitted,

v Il

Henry Walker

414 Union Street, Suite 1600
P.O. Box 198062

Nashville, Tennessee 37219
(615) 252-2363 '
‘Counsel for US LEC of Tennessee
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing has been forwarded
via U.S. Mail, postage prepaid, to the following on this the 23rd day of August, 2002.

Clint Simpson, Esq.
Baker, Donelson, Bearman & Caldwell
165 Madison Ave., Suite 2000

Memphis, TN 38103 {/
/ / ( T
Henry‘W
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BEFORE THE TENNESSEE REGULATORY AUTHORITY
NASHVILLE, TENNESSEE

IN RE: PETITION OF US LEC )
TENNESSEE, INC. FOR DECLARATORY )
ORDER ) DOCKET NO. 02-00890

)

AMENDMENTS TO THE PETITION FOR DECLARATORY ORDER ;

US LEC of Tennessee, Inc. (“US LEC”) moves to amend the above-captioned Petition
for Declaratory Order as follows: 4

Paragraphs no. 7 and 11 are deleted and the ‘following paragraphs substituted instead:

7. US LEC began providing service to Airstreém on June 10, 2002. To complete
inteﬁaﬁonﬂ calls, US LEC paftners Witﬁ a major international carrier which actually éarries the
call to Europe. On July 17, 2002, US LEC was contacted by the fraud division of fhat carrier and
- was informed by them of the unusual nature of the traf'ficv coming from Airstream. Contrary to
normal traffic patterns and the representation of Airstream, approximately 99.1% of aﬂ
international calls coming from Airstream were being made to wireless telephones, mostly in
Germany and in the United Kingdom. The majority of the calls from Mté&em were recorded as
being thirty second calls which is the fninimum billing perick)d-.1

11.  After service was terminated, Airstream filed suit against US LEC in the
Chance‘r}'l Court of Shelby County, Tennessee. Airstream Wireless Services v. US LEC of

Tennessee, Inc., Docket No.CH-02-1441-3. On July 30, 2002, the day the suit was filed,

! Acall of any duration less than thirty seconds is recorded as a thirty second call.
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Airstream obtained an ex parte temporary restraining order directing US LEC to resume service
to Airstream. US -LEC did not restore service but filed an “Emergency Motionbto Dissolve
Temporary Restraining Order and to Dismiss.” US LEC argued, inter alia, that the Tennessee
Regulatory Authorify, not the Couﬁ, has original jurisdiction over this dispute and that, based on
US LEC’s tariff and the TRA’s rules, US LEC properly terminated service to Airstream. The
temporary restraining 6rder has now expired. Airstream is no longer asking for the resumption
of service but is fursuing a suit for damages against US LEC for the discontinuance of service
and has also asked the Court to hold US LEC in contempt for US LEC’s failure to resume
service when the temporary restraining order was issued. These matters were heard before the
Court on August 27, 2002. At that time, both US LEC and Airstream jointly requested {hét the
Court stay all further proceedings in the lawsuit until the Authority had ruled on the issues

presented in this Petition. The Court agreed to the parties’ request.

Respectfully submitted,

BOULT, CUMMINGS, CONNERS & BERRY, PLC

By:_/] / A / lj .s/»/\——/
HenryWalkfr - <
414 Union Street, Suite 1600
P.O. Box 198062
Nashville, Tennessee 37219
(615) 252-2363
Counsel for US LEC of Tennessee
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing has been forwarded
via U.S. Mail, postage prepald to the following on this the l]__ ay of September, 2002.

Clint Simpson, Esq.

Baker, Donelson, Bearman & Caldwell
165 Madison Ave., Suite 2000
Memphis, TN 38103

) We

Henry Watker /
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BEFORE THE TENNESSEE REGULATORY AUTHORITY

NASHVILLE, TENNESSEE |
o~ v ? \'\

IN RE: PETITION OF US LEC ) B
TENNESSEE, INC. FOR DECLARATORY ) s
ORDER ) DOCKET NO. 0200890 .~

RESPONSE OF AIRSTREAM WIRELESS SERVICES TO US LEC OF TENNESSEE
INC.'S PETITION FOR DECLARATORY ORDER

In response to US LEC of Tennessee, Inc.'s ("US LEC") Petition for Declaratory Order,
Airstream Wireless Services ("Airstream") does hereby specially appear, by and through counsel,
for the particular purpose of determining whether the Tennessee Regﬁlatory Authority ("TRA")
possesses jurisdiction over the subject matter, and would respectfully state as follows:

AFFIRMATIVE DEFENSES

Pursuant to TRA Rule 12-1-2-.03(2)(a), Airstream raises the defense that the TRA does

not possess jurisdiction over the subject matter in the case at hand.

RESPONSE TO US LEC'S PETITION FOR DECLARATORY ORDER

FACTS
1. Airstream is a corporation duly organized and existing under the laws of the State
of Delaware and doing business in Tennéssee with its principal offices ié;:ated at 1000 June
Road, Memphis, Tennessee, 38119.
2. US LEC is, upon information and belief, a Delaware corporation having its
principal place of 1b’usiness at Harpeth on Green V, 105 Westwood Place, Suite 100, Brentwéod,

Tennessee, 37027.

M CIS 670847 v1
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3. On or about April 11, 2002, Airstream and US LEC entered into an Advantage
Customer Service Agreement (the "Agreement") which provides that US LEC agrees to provide |
international long distance service to Airstream at the agreed upon prices contained in the
Agreement. (A true and correct copy of the Agreement is attached hereto as Exhibit "A").

4. The Agreement provides that service to the UK and to Germany shall be $.06

cents per minute. In consideration for such rates, Airstream agreed to a $40,000.00 minimum

d

monthly usage commitment.

5. Upon entering an Agreement with a carrier such as US LEC, Airstream then binds
itself to an agreement identical or near identical with its customers. Any breach of the
Agreement by a carrier such as US LEC can and does result in substantial harm and injury to a
company such és Airstream and may subject Airstream to substantial liability to its customers.

6. Airstream was a relatively new business dpérating in Tennessee for only a short
period of time and was in the process of building its client base. Airstream only maintained the
one contract with US LEC for international long distance services. Airstream did not have any
other immediate means to provide its customers with service.

7. US LEC began providing service to Airstream on or about June 10, 2002.
Airstream is without sufficient knowledge to attest to what carrier US LEC partnérs with to carry
such calls to Europe. Ahétream can neither admit not deny that US LEC was contacted by the
Fraud Division of their major international carrier on July 17, 2002.

8.  On or about July 24, 2002, US LEC terminated service to Airstream. Upon
learning of the discbnnection of service, Mr. Jason Braverman, CEO of Airétream, immediately

contacted Rod Bain ("Bain"), fche Director of Sales and authorized agent of US LEC, regarding
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the termination of such service. Mr. Bain also requested that Bob Stanton participate in the
telephone conference.

9. At the conclusion of this telephone conference, Mr. Braverman understood that
US LEC would provide a minimum of sixty (60) days notice of any proposed change in rate for
service, as required by thé Agreement. (See Addendum to the Agreement, § II).

10.  During such conversation oﬁ July 24, 2002, US LEC, represented by Rod Baine
and Bob Stanton, was willing and proposing to renegotiate the Agreement by increasing the
agreed upon rates for international long distance service in the Agreement. (Affidavit of
Braverman, § 4). (A copy of the Affidavit of Jason Braverman was filed in the Chancery Court
of Shelby County on August 13, 2002, and is attached hereto as Exhibit "B").

11.  As of July 26, 2002, neither Airstream nor Mr Braverman received any notice of
any proposed rate change as requi.red‘by ihe Agreement and service was not restored, thereby
resulting in Airstream's inability to perform under its contracts to provide long distance éervice
to its customers.

12.  OnJuly 30, 2002, Airstream filed suit against US LEC for money damages and
requested the Chancery Court of Shelby County, Tennessee to issue a temporary restraining |
order ("TRO") enjoining US LEC from refusing to provide service to Air§tream pursuant to the
terms of the Agreement at issue in this matter.

13.  OnJuly 30, 2002, this Court issued a TRO enjoiniﬁg US LEC from refusing to
provide service to Plaintiff pursuant to the terms of the Agreement.

14. Ho\x}ever, US LEC did not restore service as required by the TRO. Instead, US

LEC filed an "Emergency Motion to Dissolve Temporary Restraining Order and to Dismiss."
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15. As a éonsequence of US LEC's failure to abide by the Chancery Court's TRO,
Airstream filed a Motion to Show Cause why US LEC should not be held in contempt for
violating such TRO. These matters were scheduled before thé Court on August 27, 2002,
whereby the parties agreed to stay those proceedings and defer the issue of jurisdiction to the

TRA.
LAW AND ARGUMENT

A. PROPER JURISDICTION FOR THIS CASE RESIDES WITH THE
CHANCERY COURT OF SHELBY COUNTY, TENNESSEE, NOT THE
TENNESSEE REGULATORY AUTHORITY.

(1)  Airstream did not expressly submit to the jurisdiction of the
Tennessee Regulatory Authority. :

Although US LEC does not allege that Airstream expressly submitted to the jurisdiction
of the TRA, Airstream states that neither the Agreement nor the tariff incorporated in the

Agreement provides that the parties submit to the jurisdiction of the TRA to hear any matter

arising out of the Agreement at issue in this case.

2) This Case Does Not Arise Out of the Tennesseé Telecommunications
Act. ‘

US LEC alleges that the facts of this case réquire an interpretation of its tariff filed with'
the TRA and the TRA's rules, more specifically Section 2.5.5(E) of US LEC's tariff which states:
" In the event of fraudulent use of the Company's négwork, the
Company will discontinue service without notice and/or seek legal

recourse to recover all costs involved in enforcement of this
provision.

US LEC alleges that this provision contained in its tariff on file With the TRA authorizes it to
discoﬁtinue sérvice without notice to any customer if the company reasonably believes that the
service is being used for a fraudulent purpose. (See | 2 of US LEC's Petition for Declaratory

Order). The plain wording of the tariff states: "In the event of fraudulent use of the Company's
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network, the Company will discontinue service without notice ..." This provision does not state
that, upon reasonable belief or a suspicion that the traffic patterns of its customers are the result
of fraudulent activity or a fraudulent scheme, US LEC can terminate service without notice or
without performing any type of investigation into the alleged fraudulent scheme.

In the case at hand, US LEC alleges that service was terminated to Airstream because US
LEC believed that its network was being used for a fraudulent purpose or scheme. However, US
LEC failed to provide any proof or any evidence to substantiate their alleged belief that its
network was being used to commit a fraudulent scheme. In fact, US LEC's actions contradict
such a belief. Mr. Braverman, CEO of Airstream, states in his Affidavit that US LEC, through
its representatives, was willing and proposing to renegotiate the Agreement by increasing the
agreed upon rates in the Agreement. (Exhibit "B". Affidavit of Braverman, § 4). It makes
absolutely no sense that US LEC would attempt to renegotiate the prices in the Agreement and -
then permit Airstream to continue in a scheme which US LEC, by its own allegation, reasonably
believed was fraudulent. Once again, US LEC's actions completely contradict its claim and
defense for terminating service to Airstream. To allow US LEC to operate under this provision
of its tan'ﬁ~ in the manner which US LEC has done, without substantiating any proof or even
providing any indica that there was a fraudulent scheme, allows US LEC to cripple companies
such as Airstream. Therefore, it is not US LEC's tariff or the TRA rule; which require
interpretation, ‘but rafher, an analysis of US LEC's actions under thé circumstances of this case
whiéh must be done.

Upon malﬁing the gravamen of the real issues in this matter, it is clear that the TRA
does not have jurisdiction over tﬁis matter and that this matter does not arise out of the

Tennessee Telecommunications Act (the "Act") or require an interpretation of tariffs and TRA
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Rules. US LEC alleges that it terminated service to Airstream because Airstream's traffic
patterns were the result of deliberate manipulation and likely being done for a fraudulent
purpose. (Affidavit of Mike Moeller, §9). (A copy of the Affidavit of Mike Moeller was filed
on August 6, 2002, in the Chancery Court of Shelby County and is attached hereto as Exhibit
"C") (Mike Moeller is the Vice President-Sales for Tennessee and Kentucky at US LEC Corp.).
US LEC does not contend that using a switch to separate, based on the number being called, calls
made to land line telephones and routing all wireless calls to US LEC or that using auto dialers to
dial repeatedly to wireless telephones are illegal or fraudulent acts. If the fact tﬁat Airstream's
traffic patterns, which US LEC alleges reflected that 99.1% of the calls from Airstream were
being made to wireless telephones, was fraudulent, US LEC would ﬁave never attempted to re-
negotiate the rates of original Agreement with Airstream to allow Airstream to continue doing
‘bu;s,iness in the same manner only at a higher rate.

US LEC essentially alleges two types of fraud in this matter. First, the US LEC alleges
that upon learning that the traffic patterns of Airstream indicated 99.1% of its minutes were
being terminated to wireless telephones, that such traffic patterns were indicative of fraudulent
activity. In this instance, the fraudulent activity alleged by US LEC primarily means that a
customer is running up substantial minutes for which it does not intend to pay. In the case at
hand, Airstream clearly intended to pay for all minutes it used. After si;ealdng with Mr.
Braverman on .Tuly 24,2002, the US LEC was aware that Airstreaiﬁ intended to pay for the
minutes used at the rates contained in the Agreement.

The second .allegation of fraud originates from US LEC's contention that Airstream
fraudulently induced it into entefihg the Agreement. US LEC alleges that Airstream represented

to it that no more than 10% to 15% of calls would be terminated to wireless telephones.
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However, Mr. Braverman stated, in his Affidavit, that there were no such representations made.
(Affidavit of Braverman, Y 5). Additionally, the Agreement does not contain any provision
which indicates that such restrictions were in place on service. Furthermore, US LEC is
confronted with a parol evidence issue in its attempt to prove that Airstream made these alleged
representations which were not reflected in the Agreement. Either instance of US LEC's
allegations of fraud are exactly the type of matters that a .Chancery Court has jurisdiction to hear.
In its attempts to illustrate the alleged fréudulent activities, US LEC alleges that someone
was using a switch to separate, based on the numbers being called, calls made to wireless
telephones from calls made to land line telephones andvrouting éll wireless calls to US LEC or
using auto dialers, or similar equipment, to dial repeatedly to wireless telephones. (Exhibit "C".
Affidavit of Mike Moeller, § 9). US LEC states that this abnormal traffic pattern is the result of
deliberate manipulation and is likely being done for fraudulent purpose. (Afﬁ&avit of Moeller,
9). However, US LEC has failed to provide any evidence or explanation what the fraudulent
purpose may be. US LEC alleges that it was concerned about a pattern of activity which, it felt,
could evidence an intent not to pay for the contracted service. What US LEC is ﬁa_lll concerned
~about is the fact that it sold for six cents per minute service which, as it turns out cost US LEC
much more. This point is evidenced by the Affidavit of Mike Moeller who expressly states the
true underlying reason why service was terminated by US LEC. In his Afﬁdavit, Mr. Moeller
states that, "If US LEC is required to restore sérvices to Airstream;- US LEC will lose
apprdximately $12,000.00 per day ..." (Afﬁdavit of Moeller, § 11).
Upon tenniﬁating the service and learning that there was no fraudulent scheme, US LEC

was then obligated to restore serﬁce pursuant to the terms of the Agreement. US LEC's actions

and course of dealings with Airstream completely contradict their argument and defense in this
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matter that there was a fraudulent scheme. US LEC states that it terminated Airstream's service
because the traffic patterns were indicative of fraud. However, after speaking with Mr.
Braverman on July 24, 2002, US LEC, represented by Rod Baine and Bob Stanton, was willing
and proposing to re-negotiate the Agreement by increasing the agreed upon rates in the
Agreement. (Affidavit of Braverman, § 4). US LEC's actions to attempt to re-negotiate the
wireless rates pursuant to the Agreement and then allow Airstream to continue operating in the
same manner at a higher rate is not consistent with its reasoning for teﬁninating service to
Airstream. US LEC's actions fly in the face of the defense it is using to avoid its obligations
pursuant to the terms of the Agreement.

Thus, the real gravamen of this case is so clearly summarized in paragraph? of the
Affidavit of Mike Moeller, whereby Mr. Moeller states that during negotiatioﬁs with Airstream,
Airstream represented to US LEC that no more than 10% to 1H5%wof international traffic would
be made to wireless telephones. (Affidavit of Moeller, § 7). The real gravamen of this case is
that US LEC contends that they were fraudulently induced to enter the Contract with Airstream.
Therefore, this matter does not arise out of the Act, but rather, is a common law suit based on a
claim for breach of contract by Airstream and a counter-claim or defense based on fraudulent
inducement to enter such contract by US LEC. Again, US LEC would haye never attempted to
modify the Agreement and renegotiate the rates in the Agreement if Aifétream's actual traffic
was fraudulent or illegal. Therefore, this case neither requires an ihterpretation by the TRA of
US LEC's tariffs, the TRA rules, or an analysis of whether any communications laws were being
violated. |

3) This Case‘is not a Regulation Case Normally Heard by the TRA.

Finally, this is not the type of case within the jurisdiction of the TRA or the type of case

normally heard by the TRA. In its Petition for Declaratory Order, US LEC cites to BellSouth

8
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Advertising & Publishing Corp. v. Tennessee Regulatory Authority, 2002 Westlaw 1473208
(Tenn. 2002) (petition to rehear pending) (A copy of the BellSouth decision is attached hereto as
Exhibit "D™), whereby the court refers to Section 1 of Chapter 408 of the Tennessee Public Acts

where the General Assembly outlined the public policy underlying the new regulatory scheme

which, as stated earlier, altered in a most significant manner the telecommunications industry in

Tennessee:

Declaration Of Telecommunication Services Policy. The
General Assembly declares that the policy of this state is to foster
the development of an efficient, technologically advanced,
statewide system of telecommunications services by permitting
competition in all telecommunications service markets, and by
permitting alternative forms of regulation for telecommunications
services and telecommunications services providers. To that end,
the regulation of telecommunications services and
telecommunications services providers shall protect the interests of
consumers without unreasonable prejudice or disadvantage to any
telecommunications services provider; universal service shall be
maintained; and rates charged to residential customers for essential
telecommunications services shall remain affordable.

Tenn. Code Ann. § 65-4-123 (Supp. 2001).

Further, the cases cited by US LEC in its argument that the TRA has original jurisdiction
over this matter are very distinct from the case at hand. The BellSouth case involved competition
issues whereby the court determined that the TRA had the authority to order a publisher to
include competitors' names and logos on the directory covers of the whﬁe pages. BellSouth
Advertising & Publishing Corp: v. Tennessee Regulatory Authoritj}, 2002 Westlaw 1473208
(Tenn. 2002). The court in BellSouth stated that one of the more notable changes affected by the
enactment of Tenn; Pub. Acts 408 (effective June 6, 1995) which comprehensibly reformed the
rules under which providers of telephone services operate‘in Tennessee was the abolition of
monopolistic control over the local telephone service market and the initiation of open-market

competition in the provision of local telephone service. BellSouth at p. 1.

9
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US LEC also cites to Breeden v. Southern Bell Tel. & Tel. Co., 199 Tenn. 203, 285
S.W.2d 346 (Tenn. 1955), whereby one of the issues before that court was §vhether the
Commission (now the present day TRA) could require a telephone company to provide service to
people in a community. The case was rooted in discrimination and whether a
telecommunications company had to provide services to a certain community. The Breeden
court took note of and referred to McCollum v. Southern Bell Tel. & Tel. Co., 163 Tenn. 27’<, 43

S.W.2d 390, whereby the Court previously stated:

The legal profession has generally so construed the Act, and we
think there can be no doubt but that the Legislature intended to
confer upon the commission (present day TRA) exclusive
jurisdiction, in the first instance, to establish reasonable rates and

charges. '

The court in Breeden added that the same language is applicable to its case. Breéden,
285 S.W.2d at 351. Before the telebhone company can be required to serve the people of the
community such as the one at issue in Breeden, the Railroad and Public Utilities Commission
must hear the matter and grant the necessary certificate therein. This case required a statutory
interpretation and is very disﬁinct from the present matter which does not require any similar
interpretation.

The caseék;:ited by US LEC in suppbrt of'its argﬁment that the ’TRA has originalk
jurisdiction over this matter are all very distinguishable from the case at hand. The cases cited

| by US LEC all involve issues of competition, discrimination, determinations whether initial

service should be provided to a cornmunity, and statutory interpretation of the TRA's own rules
and statutory pfdviéions. The case at hand involves no issues even remotely similar to the ones

in the cases cited by US LEC.
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CONCLUSION

The TRA does not have jurisdiction in the case at hand. This case does not arise out of
the Tennessee Telecommunications Act and does not require an interpretation of US LEC's tariff
or the TRA rules.

However, if the TRA does deterrﬁine that the issues involved in this matter do fall within
its jurisdiction, then Airstream requests that the TRA find that US LEC did not act properly
when it terminated service to Airstream. US LEC provided no‘ evidence and has failed to offer
any factual support that it terminated service to Airstream as a result of the fraudulent use of its
network. US LEC did not act reasonable when terminating service to Airstream and continued to
act in bad faith by not restoring service to Airstream upon learning that Airstream was not’
defrauding US LEC.

Based on these facts, Airstream requests that the TRA (1) deny US LEC's Petition for
Declaratory Ofder; (2) issue an order stating that the TRA does not have jurisdiction in this
matter, that the issues presented before the TRA do not arise out of the Tennessee
Telecommunications Act; or in the alternative; (3) issue an order sfating that US LEC did not
: P,r,???rly terminate sérvice to Airstream on July 24, 2002.

Respectfully submitted,

(Lot hpon [

EUGENE J. PODESTA, JR. (#9831
CLINTON J. SIMPSON (#20284)
Attorneys for Respondent

Airstream Wireless Services

OF COUNSEL:

BAKER, DONELSON, BEARMAN & CALDWELL
165 Madison Avenue, Suite 2000

Memphis, TN 38103

(901) 526-2000
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CERTIFICATE OF SERVICE

I, Clint Simpson, hereby certify that I have served a true and exact copy of this Response
of Airstream on Luther Wright, Esquire, Esq., Boult, Cummings, Conners & Berry, PLG, 414
Union Street, Suite 1600, P. O. Box 198062, Nashville, Tennessee, 37219, this the 23 day of

September, 2002. .
Lk Suepsn= / (c8

CLINT SIMPSON
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IF TOLL FREE INBOUND OR LOCAL TOLL FREE IS CHOSEN

~ mmmmmummmmmﬂwhWawwhmummwwm
U R D7 e rpost ol gaiing M T 5 oufide e e O gae of TTSA of rory ocher T}

Eruay Faprep, US LEC recramnends mac Catnner soafigam it phoms cquiptacst 1o preves e o Tl Fros Stxamd ar Lorad Tl Fros Serviass S nossty vk
CusRaTR”3 prcme SR S 0 prpoes of puna woos 3 @ e G (frogh e Wl ol DISA ar ety ST Tefhed) Jo W e ool S nsatao a
n?mmnhmwmu: B e veapamedhict Tiar 5t oy 28 cowrgsss retairy w Al ils s 0 oF STcy DT prTTeE OF T O Se aaer arvedad tay U
LS, i -

meamwwmmmamam.mmmmmmmcma
CLSTOMER'S FALLRE TO PROVIDE ARSUATE PROTECTRRY FROM TOLL rFRAWR. 5Y SKGNDNG TATS CUSTOMER SGAVES ACRETMENT,
CLSTOMER HERERY FCREVER RELEASES AND FORIIVES US LEC FROM ANY STTH LLARMITY. ENGWHN OR UNKNOWN AND WHETHER SXT5TING
OR HEREAFTER ARISING. _

I fox Bandrs A RemOng, o oh agent mpaimed by s oy o wow S ssioad i S SEmtes. LSl YER SOMBSTRAOS of st 04 Son s, w1
T 09 I Clusamer 3 el @ GCimng s aimmdoy 0o w1 1 manens) w0 manms] stk sl oy 06 Sann US LEC arowses Ran Ong i o
mﬂun.-mmwmrmmt.m,mmm.xumwumwxmuw-.wwm
SR Mﬂwwp-mﬁumma&mmmmmmmqmmwvﬂlMu!‘na&wﬁmhmtwu.
SJUTTAKRT(S) S0t T e Clortrmer. 1R svenl Tl & Cusherer wimetem o Scrwce © myocer Zap.Org., US U3 sl cov m mtwonbs m Tolf s Deaey Litiog
WWW“WWWWwwmwhmmmwymwammmwmm Cngooner o
Tpaakibie for eyt of miy ausptreting Toll Froe Divsscry Lising rspansililiny. US LEC moarea O (g% 1A 5 2oreac 2 CURTTNGE 3 (SR 37 4 ROy, cimage

Lafag * B Ty THPORENLY © WX T ARG WTR of W Soe tam U5 LEC for Toll Frez amivor Lol Tod Fren Savisa D Tar Gt
RO SRR Tl .

THE FOLLOWING TERMS AND CONDITIONS ARY ATPLICABLE ONLY I¥
LONG RISTANCE ONLY 15 CHOSEN OR IURIL/OPERATOR SERVICES ARE NOT AVATLARLE

MWWwMNWWMMwmmumgnmsum-mmq Serveacs,
W:mumnl.tumm&ﬂwmhmmmmﬁmﬁm" vt wtms'mlw“mmmam
mumammmm.mmmmmmnmc.sammummmmmau
OR OFERATIAS FROM U5 LI FROVIZED ACTESS FACTLITIZS. HY ENTERING INTD THIY ACREEIENT (LS5 TOMER TFOREVIR TELRASES
mmmwmmmmmw.mwoamwmmmmumm



£
[ {

" $8p-23-02 13:59 From-BAKER DONELSON +8015772303 ‘ T-248 P.06/33  F-461

" TERMS AND CONDITIONS ARE AFYLICARLE ONLY I¥
CALIING CARD SERVICE IS CHOSEN



( ¢
" Sep-23-02 14:00 From-B'AKERr VDUNELSON +8015772303 T-248  P.0T/33 F-451

€

The Compraie Thghoane Caregry”
AFPOINTMENT OF AGENT

Customner Name: AIRSTREAM WIRFLESS SVCS

Physicnl Address: 1900 JUNE ROAD

Ciry: Memphis Starc: TN Zip: 38719

In conncion with oy AGITRCTCAT Bepwaen U5 LRC s Cumcorner, Cutiomar Sereiry appodsts U5 LEC ta wmas A3 agk @ doaling with uny or 34 ofs lilewing:
(9 Loca) Tchange Canos
b Fang Rismnes Carmims, nclading but nof mywd o, ATET Carp., S 30 MCT WaddCam
& Qs xmi/os §pecaniizmy Camunon Carriary
4 Facliry Provicers
- loiw U Groups
4 Equsprexat Veativy
% Cormmtsss

Saicry B e purpass of ormkring, Changing Tior maimKinig LIS LEC" s povision af g Services, providad, Jowayer. e LS LEC will mx changs Customsrs long
GHERAAGT ST WiEogE Cumamme’s PRRC Writen snthonizdieg,

TKIS&UTHOW’!‘!OH’ SHALL REMAIM TN EFPECT UNTIL MODIFIED OR REVOREED IV WRITING 8Y CUSTOMER,

Nia ”
Custnarer Maln Ascowns Biling Traphonss Nymone

ant ARAzaciaed Cotpmer Accragps

Customer: AIBRSTREAM WIRELFSS SVCS
By: '

—

Name: < Jasens Baidmud
Tide: LEo Title: e 2 £ /e 5
Date: 3)27)agea . Daue: g/irfe
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CLURTITIA NBmas AJRBTREAM WIRELESS SVCS
Adarass 1080 JUNE KAl
CRy> Wnrmginis Swim: TH ZE: zE119 Courmy : Shelby
Mazin Telphcnn H01) 783030 ' :
local Servies  [] Lavg Dismnes [ Toll Frem (ibaund) [
hocal Tall Frea ] Cillng Cams [ WS LECnat |
Frame Retay ] kN O B3t 0
ANl Smpvicas CIRAAN GNAET TG AGrRameT or I Ay Addenaun herek ars mmed 5 hemin 35 tha "Sarvicas®.
ST perator Sevices incinded. 1 es 0 wa
in Sanvics Prosigets:
Satwvice infarmation - ‘Manthiy Mominy Dos Tine 7 Adaions!
Recurting Recuwrrmg  Mon-Recauting  Chengm
Oeacription Reamlty Unit Price  Total MRS NRS Inma! Date
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Exhibit 3
Proy ] (3] -

Servhan Informmmtion

Momrhiy Mamnhly One Thna / Nan- aailons/
fesyrning Recursing - Resunring Changes

Dwecrigtian Quantty UntPrice  Totad MRE  NRE \lnitll  Zawm
X *hn
Tatal Manthly & NRE Charges s500.00 $anan.an
Digcanpect Products:
Jarvica irfarmation Somhly Manihly  One Tlme s Agdiftansl
Ragzm Racurring Non-Recturring  Changas
Geacription SEmily UnitPrics  Yotal MR NRC \ marat  pate
— % ?E N ﬂ
Tori Mamhly & NRE Charges S04 #0.00
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ADDENDUM TO THE ADVANTAGE CUSTOMER SERVICE AGREEMENT
BETWEENUS LEC OF TENNESSEE INC. AND
AIRSTREAM WIRELESS SERVICES

This Addendum made 3s of tha || day of April, 2002, by and berwaen US LEC of
Tannesseq Inc. ("USLECY), 3 Drigware carperaticn with an affice at Lencx Park
8ullding €, 315@ Lancx Park Brive, Suite 417, memphis TN 331135 and Alrstream

 Wireless Sarvicas ("Custormer”), a carparatian with an cffice
at 100Q Juna Raad, Suita 102, Memphis, TN, 38114, containg madificagans and
3ddions Ca Iha tarms and candidons of the Custemar Service Agraemant (the -
"Agreement”) of aven dats herewith batwaen USLEC and Customar,

In cansideratian of the mutual eovenants conthnad 1 ha Agraament ang narain,
and for othar good and valyable sensidargnan, USLEC 3nd Customear narsly 3gr:a 39

ratlows:

1. Custamer hareby salects a2 Minimum Maathly Usage Cemmitmaent of
§44a,000.00.

. WS LEC will netfy Custamear at least sizty (60) 9ays in advanca af any

~incraass of tha aritfad rates far Services to the Unitad Kingdam, Sgain,
Germany sr ltaly. Customar may, on prier written netics &3 US LEC dunng
such sixty (6Q) day pericd, carminate provisian of Services affactive as of tha
effactive date of the rats increass indicated in US LER'S notica. In addition.
US LEC may an writtan noties tg Custamer, t2rminate pravision af the
fgﬂr\gc:s q;mﬁecuve as af the affactive gava of ia rAle inceasa (NGisatad in US

HI.  custemer hereby agrees ts submit depesits o WS LEC as follaws:

¥ §44.000.00 griar to Sarvica initagan, and
= $48,000.090 within thirty (3Q) days fallawing Servies inigadan.

In wha avant that tha Agreement is tarminated for any ‘easan, US LECwij]
TETUM Me abova-rafarancad ameunts o Custamer, 1853 any 3MOoWNts due @
US LEC chrough the effective dats af tarminaton. :

| . Ag’ a;ﬂae; RIS and canditians af the agreamant shall remain in fulf fares and
‘:dde d N the d“"'“‘ ef any cunflics between e tarms and condigans of this
o n umian the tarms and canditians of tha Agresment, this Addandum
phddi ;;z:a 4;31;:; ?nrgpi&ym“ In the Awmﬂme?: and usad i this Addendum
e Me=nings as sat forth |0 the Agreeme '
HnRss dearly otfarwisy qafinad hgrgm:gs . ) As sr

IN WITNESS WHEREQF, this Addendum to the Agregmant s haraby exgcyted hy

3N 3uthorized represantativa of cach party herats as of the dacs first above writtan.
o ot A N ——
Yo

~ ’ ot
Namn:._gég'__@g_n.m_ — Nama SASo av N
e Qi@ cher of Soley e CES [ Prening

Pata: 4 7’!17/0 2 care; 4=t -0d

0
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st € IR fuostoes lnllléun a{ yau wayld like ny ™ consider the crdiﬁ of aq 3MBatzd Comp:uy, pieade mp'ﬂc
’ the se=tion helow, Use sdditonal pages if accoasary.)

AEliated or Parcas Company:

Addrezs:

Ciry- ‘ Seates Lipr _
Contace Peons Thie: Phone

Company Name: TR T s ad HEQ.A

Addras: 193 Pressdent  Shreadt

Ciy: __ vty u Smms _ MY Zipt _ 1i33¥

Convact Persan: _Daw_Senwiad £2. Tids: ' Fhone: ﬁe!:!ﬁi-_’-’*?‘*]

iﬁiﬂ ﬁl’fm a2y Fotranm 33 - -

Bank Name: __ Oayta s, Mo s - Phone__Q0i-loed-guuy
Addres; _Podler ¥ Hrnbeming(]
Cire __Mewpliin, - Statms T Zip: L&Y
Business Chesking Account Nunber{sk B3 LT S o3

1S LEC OF TENNESSEE INC. RESER VES THE RIGET TO REQUEST A COPY OF THE COMPANY'S MOST
~ RECENT FINANCIAL STATEMENT AND/OR REMITTANCE PORTION OF THE INVOICE FROM THE
PREVIOUS OR.CURRENT TELECOMMIINICATIONS CARRIER.

{ undersiand thar the information conmined in this application 3 ©or the papese of abmining codis in sumection with the movision
by US LEC of Tenmessen Inr. of talecommunication services, | hershy comty that [ am an officer of tie Comspany named an the Faar
page of this applicasion, thar 1 am duly sndiorized w pravide the infermation conwined hersin on behalf of the Company, wmd thar e
mirmation conmined berein is 5o apd cores 1 the bew of my knawledge. [ horeby authatize US LEC of Tennases fne. o obuain
credic nformation fom any erediv bursan or other investignive agency pertaining w the erediz and financial respaasivility of the

- Company. [ further vnderstmd 35 3 result of s credit review, Giar e Campany may be roquirsd w submir & deposit or 3
guarumy(ics) of relared partics i arder 1 ase the wyvicss of US LEC of Teancssec Inc.

¥A’rf_$£€“é'ﬂﬂﬂ wlfv.ltli . Serm > -y ,

Cqmmy Namo

Jasasw Beaveewman 0LED
Type or Print Nugae and Te of Owner of Officer

x ' 3]-?7 ! Joad
Pazc ,

Agionzod AT

] | | .
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US LEC OF TENNESSEE INC.
CUSTOMER CREDIT APPLICATION FOR BUSINESSES

Dace of Applicadon: 328/03

Impertanr: All spplicable inthr@atian (Som and tack) st be compler=d i its amrey. Plese priam clearty and Wity 10 hetp ensny acarze
ana Umely prosing. Whmwbaﬁa.mcm'cmpm;ﬂmmmmmqmwummmmmmcdwmﬁmﬂs
LEC of Tormessas U, :

Cocnici gl e aageiens Vil dioating

Legal Company Name: Wﬁl ¢S The. (the Comgany).

Type of Sariry: [ Parmership (7] Sale Propricar [} Carporadon (] Limired Listiliy Company 7] Cther

Dun & Bradswent Numbers '

O Trade Namsis): DBA:

Years in Business: 1 yes, mes.

Fedoral Tax Iz _ 03 - 28 975 Number of Employves: S Annual Sales: §_ 8.5 sillion,
Physical Swecr Address (10 PO Box numbers picase) __lome Tume Poed  Susde. o2

Cio __Memglivg Sae | T Zio: 3819

How lagg at this addpess? J yrs. | mos.

CoratPorson: _ Odcon Thrwwsrsiass  Phoser _30/-33/- 3754 Fee _9g)-763-9233
Previons Address:

City: ' Staw: Zip:

Haw jang at is address? s, mos.

Plo you awm ar lease she bulding ia.which Yo wrc locsued? (please chockane) (JOwn [RlLeaso

R (f Solo awwer or Pxrtaership, plezse compleve the sertion bejaw. :ﬁwlﬂdmﬂm
§ neceasary.) “

Ihw&yaz&uinﬂsmcaﬂmhmmmmhﬁmmd &bwwum:mmamirmmz
understand that my credivworihiness mybcmuﬁdmdwhu‘mﬁag;m whether 10 provide services t the Campany o2 qredin

PacpNeme _Jgson Toavesdan | sipaus

Tiic ar Pasition: Lo ' Phone:__ Goi~ 334~ 2754
3ocial Sequrivy Nomber: ; — Yaar of Bink;
Residenvial Swaet Address: o .
Ciry: ' Stave: Zig:
|2~
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BY COUNTY, TENNESSEE

IN THE CHANCERK
AIRSTREAM WIRELESS SERVICES, )
)
Plaintiff, )
)
VS. ) NO. CH-02-1441-3
)
US LEC OF TENNESSEE, INC, )
' )
Defendant. )
AFFIDAVIT OF JASON BRAVERMAN
STATE OF TENNESSEF)

COUNTY OF SHELBY )

Comes now Jason Braverman, Plainuiff in the above-referenced cause, and after being
first duly sworn, would stare:

1. 1 am the CEO of Airstream Wireless Services.

2. Asaconsequence of US LEC's rcrminazioxi of Airsream's service, Airsweam lost

substantial business and can 1o longer fulfill irs obligations under the original terms of the
Customer Service Agreement it entered into with US LEC.

3. Afier learning that service was disconnected by US LEC on July 24, 2002, I
called US LEC on that same day and spoke with Mr. Rod Baine and Mr. Bob Stantan of US LEC
to notify them that Airsream's service had been disconnected |

4 Dunngthe July 24, 2002 call with Mr. Baine and Mr. Stanton, US LEC expressed

10 me that in order to restore service, the rates in the Ag’eemem'wouid need to be re-negoriated.

M CI8 664577 vi
785939-00001 08/09/02
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5. Al no time dunng the negotiations of the Customer Service Agreement between
Aurstream and US LEC did [ represent nor any agent of Airstream represent to US LEC that no
more than 10% to 15% of Airstream's international maffic would be made 10 wireless relephones

6. No disuncrion between calls 10 land line telephones and wireless relephones was
ever discussed prior to the signing of the Customer Service Agreement and the addendums
thereto.

7 Ir was not unii] several days after the signg of the Customer Service Agreement
that Brad Uebelecker ("Mr, Usbelacker”) called me and inquired what percentage of calls would
be made 10 wireless desrinarions.

8. Idid nor know what percentage of use would be made to wireless telephones and
did not provide Mr. Uebelecker or anyone at US:, LEC with any number or Tepresentation as [0
the percentage of calls that would be made 1o wireless telephones.

9. Ta my knowledge, Airstream has not panicipatéd in or facilirared any fraudylent

scheme or illegal acrivity.

FURTHER AFFIANT SAITHNOT. Q QA/

@ON BEAVERMAN

: 2
SWORN to and subscribed before me this /3 dayof August, 2002,

wégm% %M

Public

M CIS 684577 vy
783930-00001° 08/09/02
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Respectfully submined,

EUGENE J. PODESTA, JR. (#9831)
CLINTON I. SIMPSON (#20284)
Anomeys for Plaintiff

Airstreamn Wireless Services

OF COUNSEL:

BAKER, DONELSON, BEARMAN & CALDWELL
165 Madison Avenue, Suite 2000

Memphis, TN 38103

(501) 526-2000

CERTIFICATE OF SERVICE

I, Clint Simpson, hereby certify that I have served a e and exact copy of this Affidavit
was served upon Luther Wright, Esq., Bouls, Cummings, Conners & Berry, PLC, 414 Union
Swreet, Suite 1600, P. O. Box 198062, Nashville, Tennessee, 37219, this the day of
Augusr, 2002, , . :

CLINT SIMPSON

M CJS 664577 vl
7896360000} 08409402
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o

IN THE CHANCERY COURT FOR THE STATE OF TENNESSEE
SHELBY COUNTY, TENNESSEE

A[RSTREAM WIRELESS SERVICES, )

Plaintiff, ;
v. i No. CH-02-1441-3
US LEC OF TENNESSEE, INC,, i

Defendant. i

AFFIDAVIT OF MIKE MOELLER

1. My name is Mike Moeller and I am the Vice President- Sales for

Tennessee and Kentucky at US LEC Corp., headquartered in Charlotte, North Carolina (*US

- LEC™). My office is located at First Tennessee Plaza, 800 S. Gay Street, Knoxville; Tennessee
37929. All information coniained in this Affidavit is based upon events that occurred, of which |

have personal knowledge.

2. US LEC, via iis wholly owned subsidiaries is a telecommunications
carrier operating in 14 stares including Tennessee, where the operating subsidiary is US LEC of
Tennessee, Inc.. US LEC offers a variety of telecommunications services including local and
long ’distance calling under the jurisdiction of the Tennessee Regulatory Authority and the

Federal Communications Commussion.

3. Pursuant to Chapter 408 of the Public Acts of 1995, T.C.A. §65-4-201(c),
US LEC holds a cemificate of convenience and necessity from the Tennessee Regulatory
Authority 1o operate as 3 “competing telecommunications service provider” in Tennessee. The

terms and conditions under which US LEC operates are set forth in the carrier’s tariffs which, by

811710 vi -1-
097855-001 8/6/2002 :
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law, must be filed with, and approved by, the Authority. US LEC’s tariff on file with the
Authority states that the company may, without notice, immediately discontinue service to any

customer if the company deternunes that the service is being used for a fraudulent purpose.

4. - US LEC has a contract o provide leng distance telecommunications
services fo Airstream Wireless Services, Inc., which is located in Memphis, Tennessee. The
contract states, inter alia, “This Agreement and all US LEC services and agreements are
governed by the terms and condinons coniained i US LEC’s tariffs and price lists (collectively,
the "Tariffs”} filed with federal and stare regulatory agencies...Customer agrees to be bound by

the provisions of US LEC"s Tariffs in effect from fime to time.”

5. The contract with Airstream stares that US LEC will provide long distance
telephone international service, mcluding service to the United Kingdom, Germany, laly and'

Spain.

6. The cost 1o US LEC of handling that international trafﬁc‘ varies
substantially depending upon whether the call is made to a wireless telephone 'or 1o a nonp-
wireless telephone (land line) telephone. The cost to US LEC of handling an international cali
made 1o a wireless telephone in the United Kingdom, Germany,yltaly and Spain tanges from $.41
10 $.45 per minute. The cost 1o US LEC of handling an international call made 1o 3 land line
telephone in the same countries is a small fraction of what it costs 1o terminate an intemnanonal

call made 1o a wireless relephone,

7. Based on normal calling panerns, approximately 10% of all long distance
calls are made to wircless telephones. During negotiations with Ajrstream, Airsweam

represented to US LEC that no more than 10% to 15% of Airstream’s intemational traffic would

811710 vi 2.
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be made to wireless telephones. Based on US LEC’s experience with normal waffic pattems and
those represeptations of Airsiream, US LEC agreed to accept and complete international calls for
rates of $.06 10 $.15 per minure depending on the couniry where the call terminates. Those rates

are reflected in the conrract berween US LEC and Airsiream.

8. US LEC‘ began providing service 1o Airstream on June 10, 2002. By July
17, 2002, US LEC had been contacted by the fraud division of a major telecommunications
company and was informed by them of the unusual nature of the traffic coming from Alrstream.
Contrary 1o normal wraffic patterns ahd the representation of Awstream, approximately 99.7% of

all international calls coming from Airstream were being made 1o wireless telephones.

9. Based on my experience in the telecommunications industry, such an
abnormal traffic pattern cannot be accidental. Someone is appafently either (1) using a switch to
separate, based on the number being called, calls made to wircless telephones from calls made to

~ land line telephones and routing all wireless calls to US LEC or (2) using auto-dialers, or similar
equipment, to dial repeatedly 1o wireless telephones. In either case, this abnormal maffic pattern

is the result of deliberate manipulation and is likely heing done fora Fraudulent purpose.

10.  Upon discovery of this manipularion of the wraffic coming from Airswream,

US LEC made 3 decision 1o terminate service to Airstream.

1. WUS LEC is required to restore service 10 Airstream, US LEC will lose
approximately $12,000 per day, representing the difference berween the contract price and the
significant costs required to pay third party telecommunication carriers fo terminate this

particular type of raffic.

811710 vi , ‘ 3.
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Mike Moeller

Swom to and subscribed before me this the Q#’/ day of 4?&ﬁ , 2002.

[

Notary Public

My Cormumission Expires:

"‘"luun“"
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Qnly the Westlaw ciration is currently available

Supreme Coury of Tennessce,
at Nashville,

BELLSOUTH ADVERTISING & PUBLISHING
CORPORATION,

Y.
TENNESSEE REGULATORY AUTHORITY.
and
Bellsourh Advernsing & Publishing Carporanen,
A\
Nexthink Tenpessee.

Tuly 10, 2002.

Telephone directary publisher appealed from orders
of the Tennessee Regularory Authority {TRA)
requiring iv 1o brand covers of wlephone direciory
wirth names and logos of local wiecommumcanons
companies in competition with 1S parent company.
On consolidared appeal, the Court of Appeals
reversed. Upon gramt of permmssion w appeal, the
Suprems Court, Adelpha A. Birch fr., J., held thau
{1} TRA had autherity 10 order publisher 1o include
competnror's names and logos on dizectory covers; (2)
TRA had junsdiction over directory publisher; and
{3) requrmg publisher to mclude competitor's names
and logos did noy vialate First Amendment.

Court of Appeals reversed.

Wesy Headnotes

[1] Telecommunicasions €267
372%267 Most Cirad Cases

Tennessee Regularory Aatheriry (TRA) had authonty
o require telephope dwecrory publisher 1o include
names and loges of competing local relephanc
service providers on cover of direcrory, T.C.A. § §
65-2:102(2), 65-4- 104, £5-4-108.

12] Public Usilities €104
317Ak194 Most Cied Cases

The Supreme Court muerprets the stautes governing
the  Temnessee Regularory  Aumonry's  (TRA)
authonty de novo as a question of law, and consmues

9015772303 T-248 P.21/33 F-481
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the sratutes hberally 1o further the legislamue's intent
10 grant broad suthonty o the TRA, TC.A § 634-
104.

[3] Telecommunications €267
372k267 Most Cited Cases

Tennessee  Regulatory Aathority  (TRA)  had
junsdicrion over elephone directory pnblisher, which
was  suhsidiary of mmcumbent locul exchange
telephone company, and thus TRA coald require thas
directory publisher include names and logos of
competing local telephone service providers on
directory cover, where parent compaay was required
by law to provide whie pages directory m uts market
arcas, and parent company conmacred thar durty ta
subsidiary.

14| Constturianal Law €90.1(9)
92%90, 1{9} Most Cited Cases

18] Telecommunications €247
372k267 Most Cited Cases

Requirement that telephone directory publisher
include pames and logos of compenng local
telephone service praviders on cover of direcrory did
not violate First Amendment, where requirement was
reasanably relaed fo stare’s interest in advanging
competition ip provision of local wlephone services
by informing consumers as ta exysience of alternahive
loeal wiephone services, requuring names and logos
an directory covers did not inpose inordinere burden

" on meumbent Jocal exchange telephone company,

requiring that logos of compenng firms be displayed
on equal foetmg with wcumbent's Jogo did not
substannally affect meumbenrs  ability 1w
communicate 1s own speech 1 customers in markes,
and requiremens was reasonably related 1o sure's
interest in prevendng  decepuon of consumers.

USCa ConstAmend 1.

{5] Constimational Lew €790.2
92K90.2 Mos Cied Cases

1351 Constitutional Law €=2275.102.1)
92k274.1(2.1) Mogt Cited Cases

Commercial speech, that is, expressjon related solely
1o the economic merests of the speeker and ms or ber
sudience, is constigionally provecied under the Fust
Amendment, 35 applicd 1o the Srates ander the
Fourweenth Amendment. U S C.a. Const Amends. 1
14
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Appeul from the Court of Appeals, Middle Sccrion,
Tennessee -Regulatory Authonry at Nashville, No.
96-01652

J. Ruchard Collier and Julie M Woodnuff, Nashville,
Tennessee, for the appellant, Tennessee Regulatory
Authoriry.

Henry  Walker, Nashwille, Tenuesser, for the
appcllunss, AT & T Commusicarions of South
Cenrral Srawes, Inc., MCI Worldcom Nerwork
Services, Ine., and XO Tepnessee, Inec.

Paul S. Davidson and Guiiford F. Thomron, Jr.,
Nashville, Tennessee, Damel I Thowmson. Jr.,
Tucker, Georgia, and James F. Bogan, III, Atanra,
Georgia, for the appellee, BellSouth Advernsing &
Pubhshing Corporanorn.

OPINION

ADOLPHO A, BIRCH, JR,, 1., dehivered the opinion
of the court, m which FRANK DROWOTa_TIT,
CJ, E. RILEY ANDERSON, JANICE M.
HQLDER, and WILLIAM M BARKER, I7. jomed.

L Facrs and Pracedural History

*1 This consolidated appesl presemrs two very
important  issues. They are: (1) whether the
Tennessee Regulatory Aurhority has the autherity 1o
require that the names and logos of local telephone
service providers who compere wirth BellSouth
Telecommunicstions, Inc. be mchuded on the cover of
white pages telepbone directories published by
BellSouth Adverising & Publishing Corporation on
behalf of BellSouth Telecommumicanions, Inc.; and
(2) whether the Teannessee Regularory Authoriry's
decisions in these consolidated cases violate the First
Amendmens of the Coastijution of the Unired States.
For the roasops discussed herem, we hold thar the
Tennessee Regulatory Authority is authorized ‘1o
yequire that the pames and logos of compenng local
tclephone service providers be meluded on the covers
of the white pages relephone directones published on
behalf of BellSouth Telecommumeanons, Inc., and
thar the Tennessee Regunlatory Awthonty's decisions
in these ™o cases do mor vialawe the Fusr
Amendment. Accordmngly, we reverse the Judgwmens
of the Cowst of Appeals in this consalidared appeal
and remstalc the judgmenis of the Tennessee
Regularery Aushoriry.

+8015772303 T~248  P.22/33  F-461
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Prior o Jupe 1995, local mwlephene services
Tennessee were sold w the consumer by monopoly
providers. Provision of those services changed
drarmatically, however, with the Tenncssee General
Assembly's znacmment of 1993 Tenn. Puh. Aci 4408
(effective June 6, 1993) (Chapter 408), which
comprehensively reformed the mles under which
providers of wlephone services operawe in Tennessee.
One of the more notable changes effected by the

.enactment of Chaprer 408 was the abolition of
.- monaopolistic congo!} of the local welephone service

marker and the mirianion of apen-marker competition
in the provision of loeal wlephone service.

Under the two abave-cited telecomnmmications
statutes, any local twlephone service prownider whe
operated 35 4 monopely under the pnor System was
thenceforth  designated as an “incumbent Jocal
exchange relephone company.” Likewise, any
klecommunicanens - company - providing - local
wlephone services in compention with the meumbpent
lncal exchange welephone company was designated as
a "compering lacal exchange wlephone company.”

BellSouth Telecommunicanons, Inc. (BellSourh),
under w5 former name, South Central Bell, operated
as a monopoly w providing local welephone service in
Tennesser markers prior 1 the enactment of Chapter
408, BellSourh, therefore, is an incumbent local
exchange wlephane company for purposes of the new
state and federal laws. Under the former regulatery
system, BellSourh was required 1o publish for each
Service area 3 "whie pages" felephone diwectory
hsung all wivphone subscnbers wihm the area.
Tenn Comn R, & Rees 1220.4.2 15 {1099) Thar
obligarion ' connpues under the new  regulatory

scheme. fd.; TennCode Apn § = 65-4-124(c)
(Supp 2001y See qglso 47 USCA  §

271{¢)(2Y B vily) (West Supp 2001). {FN1)

*2 [n order w fulfill its obligadon w publish a white
pages directary, BellSourh conmacred with BellSouth
Advertismg & Publishing Corporauon (BAPCO).
BAPCO publishes "whure pages” and "yellow pages”
direcrories for BellSouth in many different markets.
While BeliSourh and BAPCQ we sepamie
corporations, both are pams  of  BellSouth
Corporation. The "BELLSOUTH" logo is the only

logo prnted op the white pages and yellow pages
“directories published by BAPCO for BellSouth.

A. The AT & T Proceeding

AT & T Cormzmumcauons of South Cenmal Swves,
Inc. (AT & T), a compenng local exchange wlephone
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company, negonared an Mnerconnecnaon agreement”
wrh BellSouth as was permined under the new
regulations, See .Code _Ann. 65-4=124(a
{Supp.2001). As 1 any Issues Telaling o the
wiephone  directones  BAPCO  pubbished  for
BellSouth, however, BellSouth requued AT & T o
negouate with BAPCQ.

AT & T then opened negontanons with BAPCO for
the purpose of including its subscribers witun
BellSaush's white pages and s name or logo on the
cover of the white pages directories mn areas in which
AT & T comperes with BellSouth in the provision of
local wiephone services. They reached an agreemem
and cntered into a3 confact I August 1996 og all

terms except the direcrory-cover issue, which was

ominied from the coamact.

Ar the riame; the Tenpessce Regulaory Aurthority
(TRA), pursuant to the federal act, was conducnng an
arbitrarion proceeding perwining To certain issues thar

had ansen m the mmplementnon of the new

compertitive system. AT & T filed a pevtion in the
arbirarion proceeding asking the TRA 1o requir:
BAPCO 1o place AT & Ts name and logo on
BellSonth's whie pages directory covers. In mm,
BAPCO filed a peunon asking the TRA 10 declare
that BAPCO was nop subject 1o the TRA%
Junsdietion and that issues reluring 1o the publicanon
of telephone direcrories were beyond the scope of the
arburarion proceeding, which was gaverned by
federal law. On Ocrober 21, 1996, the TRA formally
dechned 10 address the issue, finding that "private
pegoriations are the preferred method of resolving
this issuye.™ :

On December 16, 1996, afier furher negonartions
bad proved fruntless, AT & T filed a petition wirh the
TRA seeking a declaratory order as w0 the
applicability of Tenn.Code Aup § § 65-4-104.-
117(3),~122(¢), and Tenn. Comp. R, & Reos. 1220
4-2-15 o the white pages directories published by
BAPCO on behalf of BellSouth. In uts penmon, AT &
T asked the TRA 1 join BellSouth and BAPCQ as
paies 1o the proceeding, w conduct a contesred case
hearmg an the petition, and to declare that "telephone
durcctones are ap essennal aspect of the sclephones or
wlecomumuaicarions services of wlephone unlmes
such as  [BelSouthl; and thar the covers of
directonies, published and dismbured by BAPCO on
behalf of [BellSowth] which melude the names and
oumbers  of customers of AT & T, must be
nondiscrimunatory  and compennvely neunal, and
aither must include the name and logo of AT & T
like manner 10 the fame and logo of [BellSouth], or
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include po company's name and logo, including
BellSouth.” "

*3 The TRA veied 10 convene & copfesied case
hearing and formally made BellSouth and BAPCO
parties 1w the proceedng.  [EN2] The TRA
subsequently granted petitions to infervene filed on
behalf of MCI Telrcommunicanons, ine., American
Communicapons  Services, Inc, and Nextink
Tenpessee, LLC ("Nexthnk”), which, like AT & T,
are compenng local exchange telephone compames
serving vanoas focal markets m Tennessee, [FN3]

After conducting a contested case hearmg and

considering the westimony and exhbus agmined intw

evidence, the TRA, 1 a 2 to | decision, Tuled m favor

of AT & T. In the wrinen declaratory order issued by

the majority, it declared thar.

. BapCO, i the publicaton of basic White pages
duectory listings  on  behalf of BellSouth, &
required o comply with the directives of the
[TRA] and the provisions of Authonty Rule 1220-
4-2-15. Funmher, in the publicaton of rthese
direcrery lisungs on behalf of BellSouth which
‘vonram the listings of local telephone cusinmers of
AT & T and other compenng local exchange
providers, BAFCO must provide the opportumty to
AT & T w congact with BAPCO for the
appearance of AT & T's name and logo on the
cover of such duectories under the same wrms and
conditions as BAPCO provides w0 BellSowh by
copmact. Likewise, BAPCO must offer the same
terms and conditions to AT & T in 2 just and
reasonable manner.

The dissenung TRA Director swred in 2 separaie
opinien that he agreed with the majority thar the
names and loges of competing local exchange
telephone companies should be placed on the from
cover of the directories published by BAPCO on
behalf of BellSouth. He concluded, however, that the
rule relied upan by the majonry (Rule 1220-4-2- 13),
which was promuigated during the time of monopoly
local telephone service, <did nov apply 10 the pew
compentive sysiem and that the TRA should initiare a
rulemaking proceeding 1o amend the rule o require
that compevritors' names and logos appear on the
whize pages duectory covers. BAPCO appealed the
decision to the Court of Appeals. [FN4]

B The Nexrhink Proceedmg

While the appeal of the AT & T proceeding was
pending in the Court of Appeals, Nextlink raquestad
thar BAPCO includs Nextlink's nams and logo on the
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cover of the whire pages direciory published by .

BAPCO for Nexilink's service arca. BAPCO denied
that request. Nextlink subsequently filed u pevition
asking the TRA for a dsclararary order on the ssue.
Nextlink asked the TRA 10 order BAPCO 10 comply
with Rule  1220-4-2.15 as jmerprered 1 the
declaratory order entered in the AT & T proceeding,
Nextlink asseried thar BAPCO is required 1o afford
e/l compeung local exchange relephone compames
the opportumity 1o appear op whie pages direciory
covers in thewr service areas as a result of the TRA's
mrerpretation of the rule wn the AT & T declaratory
order.

After hearing oral arguments by the parnes, the TRA

mled i favor of Nexdink. [FNS) In pernnent pan, 1t
concluded that 115 mrerpreration of Rule 1220-4-2- 15
in the AT & T proceeding "must be equally applied
w all sumilarly sifuated carriers thar seek the same
relief.” The TRA duecied BAPCO "o comply wath
TRA Rule 1220-4-2-13, as werprered m us
Declaratory Order entered op March 19, 1998 [the
AT & T declaratory order].”

+§015772303 T-248 P.24/33°  F-461
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thorough consideranon of the issues, we hold thar (1)
the TRA is authonzed 1o requure that the names and
iogos of compenng local exchange telcphone
companies be neluded on the cover of white pages
direcrones published on behalf of BellSouth; and (2)
the TRA's decisions n these Two cases do not vilate
the Fust Amendment. Accordingly, the judgment of
the Court of Appesals is reversed, and the judgments
of the TRA are reinstared,

1. Authonry of the Teanessee Regulatory Authority

[1] We address first the question whether the TRA
has the authority 1o require that the names and logos
of compenng ielephone companies be included on the
cover of white pages directonies published on behalf
of BellSouth. In defining the authoriry of the TRA,
thus Court has held that "(alny awthonty exercised by
the [TRA] must be as the result of an express grant of

Kanthoriry by sratie or arise by necessary unplicanon
¥ from the expressed smanwory gramt of power”

} Teqnessee Pub. Serv Commn y. Southern Ry. Ca

554 S W.2d 612, 613 (Tenn 1977). The prumary grant
of authonty 10 the TRA 1s locatad at Tenn.Code Ann,

*4 BAPCO appealed the decision to the Court of \9’ £35-4-104 (Supp.2601), the provision defimng the

appeals. The appeals of the AT & T and Nextimk
procesdings were argued separarely in the Cowrt of
Appeals,  although the cowt  subsequently
consolidaed the two appeals. [FNG]

The Court of Appeals reversed the 1wo declamrory
orders enrered by the TRA A majority of the three-
udge panel agreed thay the TRA had exceeded s
authority under swie law i ordering BAPCO 10
wmclude the names and Jogos of compenng
telecommumications compamies on the covers of the
white pages duecwories pubhshed by BAPCO for

 BellSouth. The two-jwige majority agreed also thar

the TRA's declarsrory orders wviolated the First
Amendment. In & dissennng opimon, the thud
member of the panel concluded thar the TRA'S
decisions m these two cases were aurharized by stare
law and did not violate First Aeendment principles.

The TRA applied 10 this Court for permission 10
appeal pursuant to Tenn R App. P 11, and we
granied the application. On appeal;, we must address
wo ssues: (1) whether the TRA has the authonry to
requre that the names and logos of "compeving local
exchange tclephope compames” be mcluded on the
cover of whie pages welephone diwectones publhished
on behalf of BellSouth; and (2) wherher mmposing
such a requiremens violates the Fust Amendment of
the Unired States Consomnon_ [FN7] Afier a
pamstaking review of the voluminous record and a

TRA's general Junsdiction. The statue provides,
perunens par, that “"the authority has general
supervisory and regulatory power, junsdiction, and
conmol over all public unbues, and also over their
property, property rights, factiines, and franchises, so
far as may be necessary for the purpose of carrying
out the provisions of this chapter ” /4 In the eacrcise
of thus general power, Tenn.Code Ann, 8 65-4-117
provides, "[Tlhe authority has the power to ... [a)fter
hearing, by order in writng, fix just and reasonable
standards, classifications, regulahions, prachces or
services fo be furmished, imposed, observed and
followed thereafier by any public unbry [
Tenn.Cade Ann. § 635-3-117(3) (Supn 20013,

=5 In copstruing these provisions, we are guided
both by smmure and by the prnor decisions of this
Cowrt. At the onset,
This chapter shall nor be consmued as being w
derogarion of the commeon law, bus shall be given a
liberal consgucnon, and any doubr zs 1o the
existence or exwent of a power conferred on the
authonry by thys chaprer or chaprers 1, 3 and 3 of
this title shall be resolved m favar of the exisience
of the power, 1o the end that the authority may
effectively govern and conmrol the puble urilides
placed under irs jurisdicnon by this chaprer,
Tenn Code 65-4- £ 2001) In
addition, this Court has held that the 1ssue whethey an
adminiswanve agency's action is explicidy or

Copr. € West 2002 No Claim 10 Ong. U.S. Govr. Works



'Sep-ZS-UZ 14:05 From-BAKER DONELSON

a

2002 WL 1473208
—-=3.W.3d —
(Cire as: 2002 WL 1473208 (Tenn.))

imphoitly authorized by the agency's govermng
staute "is a quesnon of law, nor of fact, and this
Court's role 1s 1o micrprer the law under the facss of
the case." Samifill of Teanescea nc. v Tennessee

Sold Waste Dispoyal Conmrol Bd. 907 § W 2d 07,
810 (Tenn.1993). Moreaver, this Court has abserved:

[TThe General Assembly has charged the TRA with
the “"general supervisory and regulafory power,
sunsdicrion and coptrol aver all public unliges.”
Tenp.Code Ann. § 65-4-104 (1997 Supp.). In facr,
the Legislature has explicitly directed that stamiory
provisions reiating fo the authority of the TRA
shall be given "a hberal consgucnon” and has
mandarcd thar “any doubts as to the exisience of
extent of a power conferred on the [TRA] ... shall
be resolved m favor of the existence of the power,
to the end that the [TRA] may effecnvely govern
and conmrol the public urilities pfaced under us
- junsdichon..." n.Code Ann, § 63-3-106 (1997
Supp.). The General Assembly, therefore, has
“signuled s clear inwear vo vest m the [TRA]
practically plepary authority over the utliges
within s jurisdicrion." Temnessve Cubly Teleyision
Axs'n v Tennessee Public Service Comm'n: 844
SW.2d 151, 159 (Tenn.App 1992). To enable the
TRA 1o effechively accomplsh its designared
purpase—~the governance and supervision of public
urifines--the General Assembly has empowered the
TRA 10 "adopt rules governing the procedures
preseribed or autherized,” wmchuding "ryles of
practice before the authoriry, together with forms
and - msmacrions,” - and "rules mplementing,
mrerprenng or makmg specific the verious laws

which [the TRA] enforces or admumsters.”

enT = Ann. 3-2-102¢1) & (2} (1997
Supp.).
- Consumer Advogare Div v Greer, 967 S W.24 759,
7161-62 (Tenn 1998). '

[2] Thus, m sum, we micTprer the SRS EOVErINE
the TRA's authoriry de sovo as a question of law, and
we construe the starures hiberally to further the
‘lfvg-i‘:lame's intent 10 grant broad authoriry to the

A, Chaprer 408

In Secnaon 1 of Chapter 408, the General Assembly
owrlined the public policy underlying the new
regularory scheme which, as stated earher, alered in
2 most significant manner the lelecommumcations
industry in Tennessee:
*6 Declaration of telecomummnications services
policy. The general assembly declares rhar the
policy of rhis state 1s w foster the development of
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an efficient, technologically advanced, stawewide
systerp  of wiecommunications  services by
permimng competidon i 8ll wiscommanications
services markets, apd by perrmummg altermahive
forms of reguladon for - relecommunicanons
services and - ielecomununicanons. - services
providers. To that end, the regulauon of
welecommunicanans SEIVICES and
telecommumcations - services  providers  shall
protect the mrerests  of consumers . wathowt
unreasonable prejudice or dissdvantage o any
welecommunicanons services provider; umversal
service shall be mamraned; and rates charged 1o
resdentisl customers for essennal
wiccomumunications  services  shall  remain
affordable.

Tenn.Code Ann. -4-123 (Supp.2001).

Another secuon of Chapler 408, now codified ar

Tenn.Code Ann. § 63-4-124 (Supp.2001), provides,

m perhnent parn:
(a) All welecommunications sexvices providers shall
provide non- discrumimatory inferconmecrion ©
thewr public nerwarks under reasonable rerms and
condimons; and all telecommunications services
providers shall, to the exient that it 15 rechucally
and financially feamble, be provided desired
fearures, funcuens and services proppdy, and on
an unbundled and non- discriminarory basis from
all other welecommunicarions services providers.
{b) Pror 1o January 1, 1996, the commission shall,
at a mimmum, pronmigate rules and 1ssue such
orders as necessary 70 implement the requirements
of subsection (a) and tw provade for unbundling of
service elememts and functions, tenms for resale,
inretLATA  presubscription, sumber portability,
and packaging of a basic local exchange tclephone
service of ynbundled feamures or funcrions with
services of other providers.
{¢) These mles shall also ensupe thar al
relecommumecarions  services . providers  who
provide basic local exchange telephone service or
s equivalent provide each customer a basic Whire
Pages duectory hsting....

Two of the provisions m Tean.Code Ann, § 65-3-

123 are especially relsvams to the pending cases.

subparagraph (b) requires the TRA 10 "promulgate

vules  and issue swch orders as necessary

unplement  the pravisions of spbsection (a)" -
(emphasis added); and subparagraph (c) requires the

TRA 1o "ensure thar all welecommumecanons services

providers who provide pasic Jocal exchange

telephone service ... provide esach customer 3 basic

Whure Pages direclory lisung...."

C‘opr. ©® Wesr 2002 No Claim w Qrig. U.S. Govi. Works



Sep-23-02 14108

From-BAKER DONELSON

" 2002 WL 1473208
- S W 3d -
{Cite as: 2002 WL 1473208 (Tenn.))

The TRA tehies on the wo foregoing provisions of
Chaprer 408 (Tenn Code Apn. 65-4-123 and-
124) 1o support iIs coprention that s declaratory
orders did not exceed the agency's statutory authoriy.
In addition 10 115 reliance upon the above-snumerated
statutes, the TRA rehies upon Rule 1270- 4-2..15 as
s authonwry for the declaratory orders issued in the
case under subrmssion. Mindful of the provisions of
Chaprer 408, we now consider Rule 1220-4-2- 13 i
the context of TRA's conrennons

B. Rule 1220-4.2. 15

1 This rule was ongmally promulgared by the
TRA's predecessor agency, the Public Service
Compussion, long before the enacmanent of Chapter
408. [EN8] The rule provides, m pernnent parr:
1220-%-2-15 DIRECTORIES-ALPHABETICAL
LISTING (WHITE PAGES)
(1) Telephone dircetones shall be regularly
published, hsung the name; address and welephone
number of all customers, except public relephonas
and aumber unlisted at customer's request,
(2) Upen issuance, a copy of each direcrory shail
be dismibuted 1o all customers served by thar
directory and a copy of each directory shall be
furnished ro the Commission upon request.
(3) The name of the relephone unliy, the area
included m the directory and the month and year of
1ssue shall appear on the fronr caver... :

In its declaratory orders in these two praceedmgs
the TRA interpreted Rule 1320-4.2-15 w0 require
that the names and logos of compering local
exchange telephone compames be placed on the
covers of the whit= pages direcrones thar BAPCO
pubhishes for BellSourh, the incumbent local
exchange relephone company that is required by law
 to publish a white pages directory. As we stated m
Jackson Express, Inc v. Tepnessee Public Service
Commssion, "Generally, cowts must give grear
deference and controlling weight 10 an agency's
nterpretanon of ns own yules. A swict standard of
review applies in inlerpreting an admimstanve
regulanon, and the admmsmanve mierpreation
‘becomes of cungolling weight unless i is plamly
erroneaus or inconsistent with the regulation. " 679

8§ W.2d 942 045 (Tenn. 1984).

We therefore must give "grear defersnce™ o the
TRA's mierpretation of Rule 1220-4-2-13, and the
TRA's micrpretanon "becomes of cunu'oilmg weight
unless 1t 1s plamly erroneous or incomsistent with the
regulanion.” In addiion, we review the agency's
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interpretanon m Light of the statues, discussed abave,
governmg the TRA. Referring again 1o those smmes,
we note that the General Assembly has provided thar
the Jaws governing the TRA shall be given "a liberal
construction” and has mandated thar “apy doubts as
ta the existence or exient of a powet conferted on the
[TRA] ... shall be resolved wn favor of the existence
of the power, % the end thay the [TRA] may
effecnvely govern and conwol the public unlties
placed under ws jurisdicnen. " TennCode Ann §
65-4-106.. The Genaral Assembly also has
empowered the TRA to "adopt rules govering the
procedures  prescnbed or authonzed,” mcludmg
"rules implemennng, interprenng or making specific
the vamous Jaws which {rhe TRA) enforces or
administers.” Tenn.Code oann. §  65-2- 1042y
(Supp.2001). Finally, the legisianure has strted that
"[iJn addition o any other yunsdicnon conferred, the
authority shall have the original jurisdicdon 1o
mvesngate, hear and’ enter appropniate orders o
resolve all contesred 1ssues of fact or law ansing 35 1
result of the application of Acts 1995, ch. 408."
ann Code apn 8§ 63-5-2 34 Supp 20013,

*8 As smred, Rule 1220-4-2- 15 requires that the

"name of the wlephone unliry, the area mcluded in
the direcrary and the month and year of issue shall
appear on the front cover[.]" We have considered
Tenn.Code Ann, § § 63- 2-102(2), 65-4-108, 65-4-
106 =snd the perupent pravisions of Chapter 408
Addmonally, we bave accorded the TRA'S
inrerpreration of us own rules the deference requured.
In 50 domg, we fail ro find any demonswanon thar the
TRA has acted 1w excess of its authority in requiring
that the names of compermg local exchange providers
be wmcluded on the cover of BellSouth's white pages

~ directories. The declartory orders as promulgated

serve to "resolve .. contested wsues of fact or law
arising as a result of the applicaton of Acrs 1995, ch.
408." Accordingly, the declaratory orders are
expressly suthonzed by Tenn.Code Ann § 63-3-
210(a),

M. TRA's lunsdicdon over BAPCO

[3] While ut is abundandy clear thar the TRA has
Junsdicuion over BeliSouth, a regulaned public urliry,
BAPCO suggests thar because 115 not 2 public
utility, it is beyond the reach of the TRA

In us declamrory orders, the TRA r!qtured that
BAPCQ provide AT & T and Nexlink the
oppornumry "o conwact with BAPCO for the
appearanee of AT & T's [and Nextlink’s] name[s) and
logofs] on the cover of such girectories under the
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samc terms and conditions as BAPCO pravides 10
BeilSouth by copgact.”

While we recognize thar this issue could have been
avoided had the TRA ordered BellScuth, as distincr
from BAPCO, to unplement the TRA's intetpremuon
of Rule 1220-4.2. 15 we pevertheless coaclude that
the TRA did not err in ordering BAPCO 1o sllow
compenng service providers 1o conpact with BAPCO
0 be included op the covers of BellSouth's white
pages ducctones Qur conclusion 15 based upon the
particular facts of these related procevdings and upon
legal precedent governing public utilities and their
non-utdity subsidiancs and affibares.

Factally, much of the teshmony admned mic
evidence duning the AT & T proceeding permined 1o
BAPCO's rale m publishing direcrories on behalf of
. BellSeuth. The wanmony of 3 number of wimessses
can be summanzed by quoting a single sentence of
the [csumony of one winess employed by BAPCQ:
“fajll ednomal, publishing, and business decisions
[regarding the directories] are under BAPCO's
-excljusive control " R., Vol 16, p. 37 (Tesumoay of
~ RF. Bameno, Director-Local Exchange Cammer
Interface for BAPCO), Moreaver, BellSouth admuticd
m s answer to AT & T's pednon for 2 declazarory
order thar "dunng the course of the aegotiations
berween AT & T and [BeliSouth] for an
interconnecrion agreement ... [BellSouth] properly
mainuained thar negotations with respeet
elephone direciories. were 10 be conducied with
BAPCO." R, Vol I, p. 35. Likewise, BAPCO stated
e us answer 1o the AT & T perivion thar "[t]he 1ssues
rajsed in the AT & T Pevirion should be resolved
berween AT & T and BAPCO[.]" R, Vol. 1, p. 45.

*0 With regard o precedenr, we considered m
Tennessee Public Serviee Commussion v Nashville
Gas Co, an analogous issne concermng a parent
corporation and its subsidary n the coptext of raze-
making. 351 8.W.2d 315 (Temn 1977). 1n permimng
the TRA's predecessor, the Public  Service
Commission, 1o consider perunemt financial daw of
the parent corporanen (not a public utlity regulated
by the Cormmussion) in seming the mates for the
subsidiary corporarion (@ public utiny regulared by
the Commission), we staicd-
[A] regulatory body, such as the Public Service
Commussion, 1s not bound in all mstances 1o
observe corporate charters and the form of
corporate  smucrure  or  stock ownership  in
regulating a public unhry, and m fixing fair and
regsonable raies for ws operatioas. The filmg of
consolidared reports by parenr and subsidiary
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corporations, both for 1ax purposes and regulatory
pwrposes, 1§ 50 commonplace as 10 be complerely
famibar 0 modern  law  and  pracoce.
Considerauons of "piercing the vell," which are
mvolved in cases mvolving 1ort, musconduct or
fraud, are largely urelevant m the regulaary and
revenue fields. In order for waxmg auwthorities 1w
obram accurate mformanon as w revenaes aund
expenses, the filmg of consolidated 1ax remms by
affihared corporauons 1s Tequentdy required, and
rate-making and regulatory bodies frequently can
and do consider enure operanng systems of unhty
companies in determuning, fom the stndpomr.
both of the regulared carrier and the consuming
public R and reasonable rares of remumm,

Id at 319-20. Connnning, we stated that holding
otherwise would allow the reguiated walty, "drough
the device of helding compamies, spmoffs, or orher
corparals arapgements, 1w place the cream of 2
unlity market in the hands of a pareat or an affiliate,
and 1o swip the markenng area of a regulared
subsidiary of its most profitable customers.” /d at
321.

Although the cases under submussion are nor rate-
making proceedmgs, we conclude that the reasening
and the principles swaed wn Nashvlle Gas are
applicable therero. BellSowth is a pubhc unhry
regularted by the TRA and 15 requured by law
provide a white pages dweciory 1 Jis marker areas.
BellSonth has conwacted that dury o BAPCO, aa
affiliated company within  BellSouth's parem
corporaion.  Thus, for purposes of these two
declaratory order proceedings, we conrciude thar the
TRA. had jurisdichon over BAPCO. Were we o
conclude otherwise, BellSouth could escape the legal
responsibilinies thmst wpon &t by Rule 1320-4-2- 15
Because BeliSouth delegated us responsibility over
the white pages directories to BAPCO, and becanse
BAPCO has exclusive comtrol over the directones,
we conclude thar the TRA has jurisdierion over
BAPCO for the purposes of these two proceedings.

IV. Firsy Amcndimnt Issue

Next, the TRA contends that the Court of Appeals
erred in holding that the TRA's decisions m these rwa
cases amoumnt 1o “compelled spesch” and therefore
vielare the First Amendment. [FN9] For the reasons
set out below, we hold thar the TRA'S orders do net
viclate the First Amendment,

*10 [4] The TRA's orders in these Two procesdmgs
umplicate two lines of First Amendment cases: those
peraining w0 “compelled spesch" and  those
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perraiang o "cormumercial speech.” The parnes focus
most heavily upon the former line, so we begin with
an analys:s of the law regarding compelled speech.

The Umited States Supreme Cowr, in its cases
wmvolving compelled speech, bas hcld thar the First
Amendment oot only bars the govemment from
prohibinng protected specch, 11 also may bar the
government from compellmg the cxpression of
certamn views or the subsidizanon of speech to which
an individual objects. United Siates v. Uniied Foods,
Inc 533T71S. 205 410,121 8 Cr. 2334, 150 L Ed.2

438 (2001); see glso Lehaert v_Ferris Fagulty Ass'n

300 US 507 111 8.Cr 1950 114 I .Fd2d 572

(1991); Woolev v_Mavnard, 330 U.S. 705, 87 $.Ct
1428, 51 [ Ed.2d 7§32 (1977). Although the Court's
compelled speech cases may be divided inte
numerous categories, the pamices rely most heavily on
thase cases mvolving laws or regulanons requirng
individuals o conmibute financilly o speech with
which they disagres. This cawegory of cases 1s
rypified by dboad v Detroi Board of Educanen
EN10] and Keiler v St Colifbrma. 11

“ln that parr of cuses, the Courr set oul a
"germaneness”  wst,  under - which compelled
coptnbutions do nor offend First Amendmem
principles so long as they are used for actvines thar
are germane 1o the organizaton’s cenmal purpose.

The parnes focus upon rwo separare cases discussing

Abood and Keller in the comiexr of compelled
financial contmbutions 1o commermal speech. [FN12}
The TRA, in contending that the Count of Appeals
erred 1 Teversing uws orders on First Amendment
grounds, relies on Clhchnan v Wilemon Bros &
Eltivn_Ing. [FN]3] Conversely, BAPCO, conrending
~ vhat rthe First Amendment analysis of the Coury of
Appeals s comrecy, relies upon Unied Swes v.
Unized Foods, Ine. Both Glickman and Unired Foods
mvolve federal programs administered by the
Secretary of Agricwlnwe, m which the Secretary
imposed mandatory assessments on two - different
agnicultural industries for funding generic adverusmg
for the respective mdusmes.

In Ghekman, growers, handlers, and processors of
Califorma tree fruns challepged markenng orders
promulgated by rhe Secretary. The orders impased
mandarory asscssments on the peunoners 10 cover the
expenses of administering the ordeys, including the
cost of genenc adverrising of Califomia neerarines,
plurns, and peaches. The penrioners asserted thar the
govermmen-mandared financial conmbunon o the
generic advertsing campaign violated their Firsy
Amendment  nghtis,  After  sunvoanzing the
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components of the regulatory scheme of which the
markeung orders were a pary, the Court concluded
that “[ijhres characierisncs of the regulatory scheme
ar issue distingwish 1t from laws that we have found
1o abridge freedom of speech proweted by the First
amendment.” /d. 521 US, at 465. The Coum
continued:
*31 Fursy, the markenng orders 1mpose no reswaime
on the freedom of any producer to communicste
any message o any audience, Second, they da nor
compel any person io . engage in amy actual or
symbolic speech. Third, they do not compel the
producers 1o endorse or 16 finance any polinical or
deological views.
- Id. at 468-70 (cmphasis added). The Courr then
found thatr the assessments under the markenng
orders did not constmre compelled speech. As the
Coun stated:
Qur compelleq speech case law ... 15 cicarty
inapplicable 10 the regulatory scheme at 1ssue here.
The use of the assessmenss o pay for advertising
does not require Tespendemis (o repear an
objecrionable message our of thewr own mourhs,
require them o us< their own property 1o cogvey
an anmgonistc 1deological message, force them 1o
respond ro a hosile message when they "would
prefer 1o remain sdens,” or require them fo be
publicly 1dentified  or associated wiuh another's
message.

Id., 321 U.S. ar 470-71 (cwanons omutted). Applying
the Abood-Keller  "germane[ness]™ rest, the Court
concluded thar the genenc advernsing program was
"upquestionably germane 1 the purposes of e
martkering orders” and that the sssessments were not
used w fund 1declogical acuvines. Ghickman, 521
U.S, a1 473, :

Superficially, Umited Foads appears to be similar to
Glickman. United Foods mvolved a mandatory
assessment jmposed by the Secretary of Agrienlmre
on handlers of fresh mushrooms, to be used prnmanly
for funding advernsing for the mushroom indusay.
Despire the facial simularity between the two cases,
however, the Cowrt in Unued Foods distinguished
Ghckman on the grounds  that the compelled
assgsspients w Glickman were part of a broad
regulatory scheme, whersas the assessmenrs in
Unied Foods were nov. Indeed, the Unied Foods
Court found thar the only program served by the
compelled conwibutions was the very advernsmg
scheme n question. 333 LIS, ar 41]- 12, The Court
then applied the Abood-Keller punciples w the
mandatory assessments and ultimately held thar they
violawed the First Amendment.
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Hawving reviewed thus authonty, however, we cammol
conclude that the cases cited by eypher of the parmes
are completely apposite 1o the case under submission.
The principles staied wm dbood and Keller, and 1o the
later cascs in wiich Abood and Keller have been
applied (including Glickman and United Foods ), ace
lirured 10 cases involving compelled coatribunons w
speech, The TRA's orders, on the other hand,
effecuvely require BAPCO w engage in acal
speech. The disnncuon, we conclude, is sigrficant,
Cf Ghekman, 321 US. at 469 (swnng that the
markenng orders did not "compel any person 10
engage in any acwial or symbolic speech”); and 521
U.S, ar 470-71 (staring thar rhe Cowrt's "compelled
speech case ‘law ... is clearly mapphcable w the
regulatory scheme ar issue here. The use of the
assesstaemts 1o pay for advertising does not requie
respondents 10 repear an objechionabie message out of
thewr own mouths....”). :

*12 Becanse the Abood-Keller standards applied in
Ghickman and United Foods are inapposite, we next
must determine what standard to apply o these two
cases. Consequently, our analysis takes us to the
Uniwed Swares Supreme Courr casc law mvolving
commercial speech.

[5] Commercial specch, that 13, expression related
solely 10 the econpmmc mierests of the speaker and his
or her audience, is construrionally prowected under
the First Amendment, 85 applied w the States under
the Founieemth Amendment. Cenmal Hudson Cas &
lee. Corp. v. Public Serv Comm'n o a87USs
557, 1 S.Ct_ 2343 631 Ed.2d 34) (1980); Yirguinia
Swaze Bd. of Phormocy v_Viremia Cinzens Consumer
puncil 425 US 748 96 8, 7.48 L Fd3d
345_(1976). The Supreme Court, however, has
disungshed berween commercial speeck and orher
types of speech w that *[tjhr Constinution ... accords
4 lesser protecrion o commercial speech than 1o other
consumtionally pratected  expression” Cenmal

Hudson, 447 U.S, st 562-63; see also Unired Fpods

53 8. ar 409.

In C'emral Hudson, the Suprcme Court adopred a
four-part analysis 1 be used mn determmning whether
4 law ampermissibly resmricts commercial specch. The
Court stared-
At the ourser, we must derermine whether the
expression 15 protecled by the First Amendment
For commercial speech o come within thas
provision, i¥ ar least must concern lawful actviry
and not be musleading. Nexr, we ask whether the
asserted govemmenml mmierest 15 substanual. If
both mquincs yield positive answers, we must
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derermine whether the regulation directly advances
the governmental nterest asserted, and whether it
15 10T more extensive than is necessary m serve that
nterest.

447 U.S ar 566.

The Cenirai Hudsen 1est, however, has been a
subject of considerable debare Although the Cournt
has preserved the ¥est m cases involving reswricrions
on commercial speech, [FN14] w has not apphed the
12T B cases involving compelled commercial speech
or compelled financigl support of commercial speech.
See Ghickman. 521 US. at 474 (holding that the
Court of Appeals erred m relying oa Cenrral Hudson
for the purpose of testing the constiurionality of
government-mandated assessments for promononal

sdvernsing), [FN15]

In Walker v. Board of Professional Responsibility of
the Supreme Cowrt of Tennessee, this Courr noted
thar the distincuon berween Tesimcted speech cases
and compelled speech cases is significany, siaung,
*The fact that a regulation requres disclosure rather
than prohibirion tends 10 make it less objectoaable
uader the First Amendmenr.” 38 § W.3d 340,345
(Tenn.2001), Accordingly, we looked 10 the more
forgiving standard ser forth by the Umited States
Supreme Court n Zauderer v Office of the
Drscipling ounsel ¢ Supreme Courr of Ohio
47] 1.8 626, 105 S.Cr. 2265 85 L Ed2d 652
{1983), as the defining rest for Fust Amendment
analysis of compelled speech cases. Wolker 38
SW.3d ar 545 [FNI16] As we noted m Walker
Zaquderer states:
*13 We do not suggest thar disclosure requirements
do not implicate the advernser's Fust Amendment
rights at all. We recognize thar unjustfied or
wnduly burdensome disclosure requurernents might
offend the Fisst Amendmens by chilling protecred
commercial speech. Bur we hold that an
advertiser's rights ave adequately promcred as long
as disclosure requirements are reasonably relared 1o
the smate’s. mrerest m prevenring deception of
copsumers,

Id ar 546 (quotmg Zaudf:rer 471 US, at 65). In
other words, "under current law--as announced in
Zauderer—as lopg as e disclosire requrement 15
reasonsbly related o the stare's interest m prevenung
decepnon of consurmners, and not unduly burdensome,
it should be upheld.” /4,

Although both the Zaxderer and Wualker cases
specifically iavolved applicarion of Fist Amendment
principles (o anOTRey sAvernsing, we noted m Halker
that anorney adverusiag 15 considered commercial
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speech under the Fust Amendment. /d. at 544, We
see no resson why the compelled commercial spezch
at issue m Zauderer and Walker should be governed
by a different sandard than the compelled
commercia) speech ar issue here; accordingly, we
now apply the Zauderer smandard to the case under
SUbIUSSI0N.

An application of Zawderer w the pendmg appeals
requires that we determme:
1. Whether the TRA's discloswre requrement is
reasonably related the state’s inerest i prevennng
decepuon of consumers; and
2. Whether the disclosure requirement is unduly
burdensame. ;

We first address the relationship berween the TRA's
orders and the stare’s mierest in preventing deception
of consumeyrs. This inverest in prevearing decepren
presents irself in 3 different confext than is seen in the
attorney advernsing regulanons of Zauderer and
Walker. The rules in Zauderer and Walker compelled
amomeys o disclose additional informardon about
themsclves, whereas the TRA'S orders compel
BellSouth to disclose mformanon about the identity
of irs compenrors. The ulnmare ebject of the
reguladons, however, is the same: to inform
consumers. In other words, BellSouth 15 compelled to
thsclose informaron which will preveny consumers
from muswakenly beleving that no alternanve
providers of relecommunpications services are
available,

Richard Guepe.hstmcr Manmager in the Law &
Governmental Affawrs organizanaon ¢f AT & T, 1 hus
esumony befors the TRA, addressed the valuz of
baving the names and Jogos of e compenng local

exchange telephone companies on the cover of the -

white pages directory published on behalf of

BellSourh: ,
The caver of the phome book is # simple, direct,
and very umpOrmnl means 10 CORuRMIICAIE 10
Temnessee consumers. To be effective, consumer
communicanon must be simple, 1t must be clear,
and 1 must be repeuted. That is why the phone
book cover 15 umportant. Consumers s=c i1 often.
The cover of the book does wll the consumer
whar's wside. They read 11 by 1s symbals, not by
s fine print, We are askimg that the cover of the
phane book tell Tepnesses consumers very clesrly
that they have a choice 1m the local service marker.

- "14 R., Vol. 15, p 64. As explamed by Guepe, the

TRA's wwo declaratory arders directly advance

competidon i the provimen of local wlephone

services by effectively informing consumers as 1o the
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cxisience of alternadve local relephone services
Thus, we conclude that the orders are reasonably
related to the state’s asserted interest.

The second step of the Zauderer wst is 1o determine
wherher the TRA's orders are uaduly burdensame. To
assist in this dewrminanon, the Unmmed Statey
Supreme Court has provided guidance. In Board of
Truswees of the Srate Universuy of New York v Foz,
the  Supreme Courr  held that  governmental
restrictions upon commetcial speech are not mvahd
merely because they go beyond the least resmicnve
means capable of achieving the desired cnd. Fox, 492
US. 469 0 T, 3028 106 L E424 3
{1988), The Court stated:
{Wihile we have insisted thar " 'the free flow of
commercial iaformation 1S valuable enough 1o
justfy wmposmg on would-be regularors the costs
of disongwshing ... the harmless from the hormful,
" we have not gone so far as o mpose upon them
the burden of demonsmanng that  the
disnngmishment is 100% compicte, or thar the
manney of restricrion is absolurely the Jeast savers
that _will achieve the deswed end. Whar ow

© deeisions require is a " 'fir between the legislamue's

ends and rhe meaps chosen w accomplish those
ends,"--a fir thar 15 not mecessarily perfect, bur
reasonable, that represents nor ncccysanly . the
single best disposinon bur one whose scope is "in
propornon fo the interest served”; that cmplays not
necessarily the least resmicrive means bur .. a
means narrowly taijored to achieve the desged
objecrive,. Within those bounds we leave it
govermmental - decisiopmakers 1o judge  whar
mann=r of regularion may best be employed.

Fox 492 U.S. a1 480 (cnanons omutted).

~ Under Fox, the TRA 18 the prager body 1o determine

"the manner of regulation that may best be
employed” w fulfill the governmenr's objective. 4.
Thus, this Cowr may not deterrmine whether the

- manner of regulanon chosen by the TRA should have
been more or less reswmcdve. Ours 15 merely ©

review the chosen regulation and derermine whether
it 15 unduly burdensome.

Reviewing the record theroughly in lght of the
principles amculated  in Fox, we are fumly
convinced that the TRA's decisions requiring the
logos 'and names of comperiag service providess 1o be
displayed on the directory covers do not impose an
inordinate burden on BellSouth. As discussed supra.
the governmenm! interest m this case is importany,
mdeed, for mfornung consumers sbout thewr choices
m the loecal relecommunications service marker is a
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fundamenial aspect of promorting fiee competition.
Morcover, the  government's chosen means ©
advanee its goals, the requrement that logos of
compenng telecommunicarions service providers be
displayed on equal fooung with BellSouth's logo,
does not substantially affect BellSouth's abihity 1o
copmmunicate its own speech 10 customers in the
market Given the sigmficanr weight of the
governmenwm! mterest and the relatively narrow
mmpact of the orders in this case, we conclude that the
TRA's orders are not unduly burdensome.

*13 Concluding the Zawderer analysis, we find that
the TRA's orders are reasonably related 1o the stare's
substanual interest in prevennng the deception of
consurners, and we fiuther find thar the orders under
review dectly advance the sware's interest without
imposing an excessive burden. Thus, we hold that the
TRA's orders | survive Zawderer scruiny and
consequently are valid under the First Amendmenr.

V. BAPCC's Additional Arguments

BAPCO raises two other arguments m its. byieff

however, nerther was considered and decided as an
1ssue by the TRA or by the Court of Appeals. We
find that both arguments are without merit,

In irs first argument, BAPCO contends thar the
TRA's orders amounr to a confiscatory talang in
violauon of the swmwre and federal consottons.

BAPCO's claim is based upon a facual premise that

the TRA's orders require BAPCO 1o display AT &
T's name and logo (and those of cther compenng
providers) without compensation, BAPCO's factual
premise simply is wcomrect The TRA ordersd
BAPCO w permit AT & T and, as a result of the
Nextlink proceeding, all other competing local
exchange telephone companies w0 conwact with
BAPCOQ for the display of thexwr pames and logos on
the covers of the white pages durctonies "under the
same terms and condivons as BAPCO provides
BellSouth by conmact.” Ir is wue thar the evidence
shows BellSouth was not paying BAPCO at the time
of the keanng for displaying the BellSouth logo on
the directory covers, but nothing m the TRA's orders
precludes BAPCO from charging BellSouth for
displaying BellSouth's name and logos on the
direcrory covers. The TRA's orders merely require
BAPCO w0 conmwact with the compenng providers
"under the same terms and condidons as BAPCO
provides to BellSouth by contract.” BAPCO therefore
has a choice--1t may charge BellSouth for displaymg
BellSouth’s name and logo, in which case BAPCO
also may charge the comperng comnpanies, or 1 may

+3015772303 T-248  P.31/33  F-451
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choose not 10 charge BeilSouth, m which case it may
not charge the other companies. For this reason,
BAPCO's confiscatory- 1aking argument 1s withowt
ment.

BAPCO's second argument 1s that the TRA's orders
violate BAPCO's mademark nghts This argument 18
based wpon the croneous premise thatr the
"BELLSOUTH" uwademark displayed on the

- direcrory covers 1s intended 10 represent BAPCO, not

BellSouth, Throughout the - adminiswatve
proceedings, BAPCO claxmed  that  the
“BELLSOUTH" wademark on the covers indicawes
that the directories are published by BAPCC and that
the mademark only coincidenmally represemts
BellSowt.  The TRA rejected BAPCO's facmal
argument on thie point and found thar the
"BELLSOUTH" wademark on the decrones
referred o BellSouth, the mcumbent local exchange
wlephone company. The record fully suppors the
TRA's facual fmding on this poinr. Moreover, we
note that BAPCO has failed 10 cite any authonty that
would support swiking down a regulatory agency's
actions over a regulated udhty or tademark-
infringement grounds. For these reasons, we find thar
BAPCO's wademark issue is withowt ment.

V1. Conclusion

*16 Accordingly, we bhold thar the TRA'S two
declaratory orders are not in excess of the smtuory
authonty of the agency and that the TRA had
jurisdicion over BAPCO for the purposes of these
proceedings. In addinon, we hold thar the orders do
not violate the First Amendment. Therefore, we
reverse the judgment of the Court of Appeals in these
™wo cases and reinstate the judgments of the
Tennessee Regulatory Awhoriry.

The costs are taxed 1o BellSowth Advertising &
Publishing Corperationt, for which execution may
1ssue if necessary,

EN1. Section 271(cY2¥BXvii{) requires any
Bell operanng company {which includes
BellSowrh) that sceks tw emter the long
distance market tw list customers of
competung local exchange carriers m its
white pages directory listings.

FN2. Both BellSouth and BAPCO
parricipated in the AT & T declarawory order
procesding before the TRA. BellSouth,
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however, did not cnfer an appearance m the
pending appeals.

EN3_ MC1 Telecommumcarions, Inc., and
Nextink Tennessee, LLC now aperate under
new names, MCT WORLDCOM Nerwork
Services, Inc. and XO Temnessee, Inc.,
respeetively. For purposes of clanty, each
company s referred 10 int this opimion by the
name i1 had at the ime of the administranve
proceedings

ENg_ Seer TennCode Ann. § 4-3-323(b)(1)
{1998) (stanng, n pernment part, "A person
who 15 aggnieved by any final decision of the

- Tennessee regularory authonty ... shall file

any pennon for review with the muddle
division of the court of appeals.”).

FNS. Like the AT & T declararory order, the
Nextlink order was the result of 2 2 w0 1
vote. The dissenung TRA Duector in the
Nextlink proceeding "vored not w support
the decisian of the majonty because the
Declaravory Order [from the AT & T
proceeding] inferpreting TRA Rule 1220.4.
2z 15[was} curently pending before the
Court of Appeals[ ]

EN6, The Court of Appeals stated in the
Nextmk case: "Because of the subsrantial
sipulanty of whe issues, us appral will be

consojidated  for  comsideraton  wuh

BellSourh Advervsing & Publishing Corp. v,
Tennessee Regularory Awth, No 01A0]-
9805-BC-00248. However, both appeals
shall maintain thewr separaie sppeal numbers
and papers filed m either of these appeals
shall bear the appeal number of the
proceedmg m which they are filed.”

FN7. The Unmform Admmstmanve
Proccdures Act, TennCode Apn, § _4-5-
322(h) (1998), sets forth the analysis to be
applied when reviewmg decisions of
adnunisgrarive agencies. Secoon 4-5-322(h)
provides:

The courr may affirm the decision. of the
agency or remand the case for further
proceedings. The cowrt may reverse or

+9015772303 T~248  P.32/33  F-451

Page 37

modify the decision if the nghs of rthe
petitioner have been prejudiced because the
admimstranve findings, inferences,
conclusions qr decisions are:

(1) In violanon of consnmmonal or startory
provisions;

(2) In excess of the stanyrory authonty of the

- AgEncy;

(3) Made upon unlawful procedure;

{4) Arbirary or capricious or charactenzed
by abuss of discrenon or clearly
wawarranied exercise of discrenon; or

(3) Unsuppoaried by evidence which is both
substantal and marenal w the hgh: of the
ennre record.

In  determming  the subsmnnahty of
evidence, We court shall mke inro sccount
whatever 1 the record fawly degacs from
irs weight, but the court shall nor substinze
irs judgment for that of the agency as w the
weight of the evidence on questions of fact.
Although BAPCO refers 16 all five
subsecnans of the above-quoted starune m its
bref, the perunent provisions for purpuscs
of vhe consohidated appeal are

Ann. § § 4-5-322(hy( 1} aud—BZZ(h)(z)—xn
other words, we must deteymine whether,
under = those subsections, the TRA'S
decisions cither were "m violamon of
consnmmanal ... provisiops™ or "in excess of
the swmigtory awhonvy of the agency” and
subjecr 1o reversal or modification for those
reasons.

FN2 The Admimismanve History for Rule
1220-4-2-.15 stapes: "Original rule cernfied
May 9, 1974, Amendmenz filed Augusy 18,
1982; effeerive  Seprember - 17, 1982,
Amendment filed November 9, 1984;
effecuive December 9, 1984."

FN9 The First Amendmens apphes to the
States through the Fourteenth Amendment,

Bigelow v Virgima, 421 U.S. 809 935 S.C:.
2222 44 [ Fd2d 600 (1975).

EN10Q, 431 U.S. 200, 235-36 67 8 Ct, 1782,
32 LEd2d 261 (1877) (hoiding that

reachers’ compulsory unien duss conld not
be used for political or 1deological purpases
thar were not "germane” 1o the ynjon's duties
a3 3 collective-bargaining represenanve).
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FN11. 496 US. 1, 14, 110 $Cr 2228 110
L.Ed.2d 1 (1990) (holding that 4 swate bar's
use of compulsory dues 1o finance polirical
actvities with  which the pennoners
disagreed vialated their nghr ro free speech
when the expendirures wers npl "necessarily
or reasonably mcurzed for the purpose of
regulating the legal profession or ymproving
the quality of [lrgal services]' ™).

EN12. The TRA argues m the alwrpative
thar its two orders meet the test ser forth 1
Cenmral Hudson Ggs & Elecrrie Corp. v
Publie Service Commission of NY, 447
U.S. 357,100 S.Cr. 2343, 65 [ Fd.2d 341

(19803, BAPCO argues 1 response thar the
orders do not meer the requrementss of
Cengral Hudson The application of Cenzral
Hudsan is discussed later in tus opimon.

FN13, 521 U.S, 457, 117 S.Cu 2130, 138
L.Ed.2d $85 (1957).

EN14, See Gregier New Orieans Broad.
A4ss'n v _Cnized Srares, 527 US. 173, 184,

9 8.Cr 1923, 144 1 Ed.2d 161 (1999); see
alse Unired Foads, 533 US ar_409-10
(noting criticism of Central Hudson test but
declining vo "eprer inw the congoversy”).

EN1S. The Unjted Feeds Coury nored thas
the Cenmal Hudson test has been crincized,
but did not revasit the Cenmal Hudvan test
and did not apply it 1o the mandatory
assessmuenss &t jssue in thar case, The Cournt
simply noted that the mandavory
assessmenrs could 0ot be susrained under
an)‘; of the Court's precedents. K 333 118, ar
41

EN16, Notably, severul federal cmenits also
have applied the Zauderer wst w0

governmental  regularions that  require

disclosure  of mformaton.  See, e.g..
Commadiry Trend Serv_Ine_ v Comm
Futur rey Trading Comm'g 233 F.3d 98] 994

{7th Cir.2000); Commadity Fumres Trading
Comm'n v Vorpsli 223 F.3d 94, 108 (2d

08 (2d

it
o

¢
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Cir 2000). Consalidated Cigar Corp v

Reitly, 218 F 3d 30, 54 (151 Cir.2000).
2002 WL 1473208, 2002 WL 1473208 (Tenn.)

END OF DOCUMENT
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TENNESSEE REGULATORY AUTHORITY

Sara Kyle, Chairman

Deborah Taylor Tate, Director
Pat Miller, Director

Ron Jones, Director

460 James Robertson Parkway
Nashville, Tennessee 37243-0505

NOTICE OF BRIEFING SCHEDULE

DOCKET: 02-00890
IN RE: Petition of US LEC Tennessee, Inc. for Declaratory Order

DATE: February 7, 2003

On August 28, 2002, US LEC Tennessee, Inc. (“US LEC”) commenced this
action by filing the Petition for Declaratory Order. The Petition asserts that US LEC
entered into a contract to provide long distance telecommunications service to Airstream
Wireless Services, Inc. (“Airstream”), but terminated such services based upon the
following language contained in a tariff US LEC filed at the Tennessee Regulatory
Authority (“Authority” or “TRA”) on January 6, 1998: - :

In the event of fraudulent use of the Company’s network, the Company
~will discontinue service without notice and/or seek legal recourse to
recover all costs involved in enforcement of this provision.

US LEC’s Petition requests the TRA to: (1) interpret the above quoted language :
authorizing termination of service in US LEC’s tariff; and (2) find that US LEC properly
terminated service to Airstream based on such tariff provision. The Petition further =
asserts that Airstream filed an action in the Chancery Court of Shelby County on July 30,
2002, and obtained an ex parte temporary restraining order requiring US LEC to restore
long distance telecommunications service to Airstream. US LEC purportedly responded
with a filing styled Emergency Motion to Dissolve Temporary Restraining Order and to
Dismiss. It is undisputed that US LEC did not restore service to Airstream.

On September 18, 2002, US LEC amended its Petition, alleging that Airstream no
- longer seeks resumption of service, but was pursuing an action for damages. US LEC
maintains that upon a joint request by both parties, the Chancery Court stayed
proceedings in the lawsuit before it pending the Authority’s ruling on the issues raised in

- US LEC’s Petition and amendments thereto. :

. On September 23, 2002, Airstream filed the Response of Airstream Wireless, Inc.
to US LEC of Tennessee, Inc.’s Petition for Declaratory Order, arguing that the TRA
lacks jurisdiction over the subject matter of this dispute. The Response contends that this
dispute does not arise out of the Tennessee Telecommunications Act or require an

Telephone (615) 741-2904, Toll-Free 1-800-342-8359, Facsimile (615) 741-5015
. www.state.tn.us/tra




interpretation of US LEC’s tariff. Airstream argues that the gravamen of US LEC’s
petition is fraud, particularly fraudulent inducement to contract, a matter over which the
Chancery Court has jurisdiction. Airstream requests the TRA to: (1) deny US LEC’s
Petition; (2) issue an order stating that the TRA lacks jurisdiction over this matter; or,
alternatively, (3) issue an order stating that US LEC improperly terminated its service to
Airstream on July 24, 2002.

At the regularly scheduled Authority Conference held on October 21, 2002, the
panel assigned to this case unanimously voted to convene a contested case and appointed
General Counsel or his designee to act as Pre-Hearing Officer to prepare the case for a
determination on whether the Authority has jurisdiction over this action and, if necessary,
to hear preliminary matters prior to a Hearing, to rule on any petition(s) for intervention,
and to set a procedural schedule to completion. ’

Consistent with the Directors’ decisions, the Pre-Hearing Officer will prepare the
jurisdictional issue for consideration as follows:

Airstream is hereby directed to file no later than Tuesday, February 18, 2003 a
brief with legal support on the jurisdictional issue raised as an affirmative defense in
its Response. At a minimum, the brief shall address:

* The TRA’s jurisdictional authority over this dispute under Tenn. Code An
65-4-103, 65-4-104, 65-4-106, 65-4-117(1) and (3) and 65-5-210(a).

e Whether the TRA has jurisdiction to interpret the parties’ Customer Se
Agreement. :

® Whether Airstream is a public utility within the meaning of Tenn. Code A1
65-4-101(a).

¢ Whether Airstream is purchasing intrastate access service from US LEC.

Airstream shall attach to the brief all pleadings from the lawsuit relating to A&

filed in Shelby County Chancery Court.

US LEC is directed to file a response to Airstream’s brief no later than Friday,
February 28, 2003. ‘ :

All filings shall be served by hand-delivery, facsimile or e-mail on the date of filing.

FOR THE ’ SSEE REGULATORY AUTHORITY:

Ly Questell, Pre-Hearing Officer

ce: Parties of Record
(original in docket file)




BEFORE THE TENNESSEE REGULATORY AUTHORITY
NASHVILLE, TENNESSEE

IN RE: PETITION OF US LEC )
TENNESSEE, INC. FOR DECLARATORY )
)

ORDER DOCKET NO. 02-00890

JOINT MOTION TO MODIFY BRIEFING SCHEDULE

Come now the parties and move for a Order Modifying the Briefing Schedule established
in this case by notice dated February 7, 2003. In support of said Motion, the parties would state:

1. On February 7, 2003? a Briefing Schedule was issued by the Tennessee
Regulatory Authority requiring the Respondent, Airstream Wireless Services, to file a brief no
later than Tuesday, February 18, 2003 aﬁd for Petitioner, US LEC of Tennessee, Inc., to file a
responsive brief no later than Friday, February 28, 2003.

2. The parties request that each of those dates be extended two weeks. The pames
are in agreement that thls relief is appropriate and that no prejudice will result to either party.

Respectfully submitted,

%Wm(//m ééﬂ)

HENRY/WALKER _

Attorney for Petitioner

US LEC of Tennessee, Inc.

Boult, Cummings, Conners & Berry, PLC
414 Union Street, Suite 1600

P. O.Box 198062

Nashville, Tennessee, 37219

M EJP 690840 v1
789939-00001 02/10/03




Pl s,

(// zd

/ PODESTA, JR. (£9831)
Attomey or Respondent

Airstream Wireless Services

BAKER, DONELSON, BEARMAN &
CALDWELL

165 Madison Avenue, Suite 2000
Memphis, TN 38103

(901) 526-2000

M EJP 690840 v1
789939-00001 02/10/03




CHANCERY COURT CLERK’S OFFICE

MEMPHIS, TENNESSEE
AIRSTREAM WIRELESS SERVICES )
Plantlff(s) . . USHELBEL:COUNTYE
CHANCERY COURT
Vs JUL 3 o 2002
US LEC OF UENNESSER, T RENNY Vi, ARMSTRGIG, & & I
‘ Defendant(s) ; WEW,——WW B

TO US LEC OF TENNESSEE, INC.

o You are hereby notified that application fox:'[ IItemporar y restraining order
will be heard before the Chancery Court, Part __ L on w Lolinesoloc
the ___LfL_.f} , day of 4‘!;.25’]" LT I 4 o'clock — A& M.as prayed fogn the

. . . " . . ,
Complaint filed in this cause, a copy of which accompanies this writ and upon which Fiat has been granted.

HEREIN FAIL NOT.

Witness, Kenny W. Armstrong, Clerk and Master of said Court, at office, this : day of
,19

Kenny W. Armstrong, C & M.

by

Deputy C. & M.

RESTRAINING ORDER

In the meantime,

Defendant is enjoined from refusing to provide service to Plaintiff pur-
suant to the terms of the Agreement of the parties.
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CHANCERY COURT OF TENNESSEE
140 ADAMS AVENUE MEMPHIS, TENNESSEE 38103

FOR THE THIRTIETH JUDICIAL DISTRICT AT MEMPHIS; |
SUMMONS IN CIVIL ACTION o

No. D. AD DAMNUM $ Auto[] oTHER[]

AIRSTREAM WIRELESS SERVICES

Home Address

1000 JUNE ROAD, MEMPHIS, TN 38119

PLAINTIFF . Business Address
—f—t e

SHELBY COUNTY
VS CHANCERY COURT

JUL 9§ o 2002

KENNY W, ARMSTRONG, © & M: Home Address
TIME! BY:

 US LEC OF TENNESSEE. INC.

HARPETH ON GREEN V, 105 WESTWOOD
DEFENDANT PLACE. SUITE 100, BRENTWOOD. TN 37027

"‘Business Address

TO THE DEFENDANT(S): SERVE THROUGH SECRETARY OF STATE: REGISTERED AGENT: CT
CORPORATION SYSTEM, 530 GAY STREET, KNOXVILLE, TN 37902

You are hereby summoned and required to defend a civil action by filing your answer with the Clerk of the Court and
serving a copy of your answer to the Complaint on EUGENE J. PODESTA, JR.
Plaintiff's attorney, whose address is #2000, 165 MADISON AVENUE, MEMPHIS, TN 38103

within THIRTY (30) DAYS after this summons has been served upon you, not including the day of service: If you fail to do
s0, a judgment by default may be taken against you for the relief demanded in the Complaint.

KENNY W. ARMSTRONG, Clerk & Master JIMMY MOORE, Clerk

By: ,D.C.

TESTED AND ISSUED , By: ,D.C.
TO THE DEFENDANT(s):

NOTICE: Pursuant to Chapter 919 of the Public Acts of 1980 you are hereby given the following notice:
Tennessee law provides a Four Thousand Dollar ($4,000.00) personal property exemption from execution or seizure to satisfy a judgment. 1f a judgment should
v+ ~mtaved against you ir 7 -~ and you wish to claim property ac e~ © 7 st file a written list, under oath, of the items you wish to claim as exempt

D PROp ey 1 o thereafter as necessary; however, unless it s filed before the judgment
e ee At Tmeer nnl
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CHANCERY COURT OF TENNESSEE
140 ADAMS AVENUE MEMPHIS, TENNESSEE 38103
FOR THE THIRTIETH JUDICIAL DISTRICT AT MEMPHIS
SUMMONS IN CIVIL ACTION

No. (H-02-1ndl-3 D AD DAMNUM $ AUTO ] OTHiaREl

AIRSTREAM WIRELESS SERVICES

Home Address

1000 JUNE ROAD, MEMPHIS, TN 38119
PLAINTIFF ‘ ~ Business Address

VS

US LEC OF TENNESSEE, INC. |

Home Address

HARPETH ON GREEN V, 105 WESTWOOD
DEFENDANT = PLACE. SUITE 100, BRENTWOOD., TN 37027

Business Address

TO THE DEFENDANT(S):SERVE THROUGH SECRETARY OF STATE REGISTPRJ:D AGENT CT

I hereb ?
CORPORATION SYSTEM. 530 GAY STREET., KNOXVILE R TAEEH4d)

igh

You are hereby summoned and required to defend a civil action by filing your answer with the Clerk of the Court and
serving a copy of your answer to the Complaint on EUGENE J. PODESTA, JR. ' '
Plaintiff's attorney, whose address is #2000 165 MADISON AVENUE, MEMPI-HS TN 38103
within THIRTY (30) DAYS after thlS summons has been served upon you, not including the day of service. If you fail to do

:
§
i

so, a judgment by default may be taken against you for the relief demanded in the Complaint.
KENNY W. ARMSTRONG, Clerk & Master JIMMY MOORE, Clerk

By: Cg? . Ouﬂ‘&)b‘:\ , D.C.

TESTED AND ISSUED %ﬁ:@ 2007, By: | ,D.C.

TO THE DEFENDANT(s):

NOTICE: Pursuant to Chapter 919 of the Public Acts of 1980 you are hereby given the following notice:
Tennessee law prowdes a Four Thousand Do!lar ($4,000.00) personal property exemption from execution or seizure to satisfy a judgment. Ifa judgment should
T T A T 2= TPV S ot van muct Ble a written list: under oath, of the items you wish to claim as exempt
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IN THE CHANCERY COURT FOR THE STATE OF TENNESSEE
SHELBY COUNTY, TENNESSEE

AIRSTREAM WIRELESS SERVICES,

Plaintiff,

)
)
) B
)
V. ) No. CH-02-1441-3
)
US LEC OF TENNESSEE, INC,, )

)

)

Defendant.

DEFENDANTS’ NOTICE OF FILING AFFIDAVITS

Defendant, US LEC of Tennessee, Inc., hereby gives notice of filing the original
Affidavits of Shane Turley and Mike Moeller attached hereto as Exhibit A and Exhibit B

respectively.

Respectfully submitted,

BOULT, CUMMINGS, CONNERS & BERRY, PLC

By:

Henry Walker (N0.000272)
Luther Wright, Jr. (No. 017626)
Chris L. Gilbert (N0.20093)

414 Union Street, Suite 1600
P.O. Box 198062

Nashville, Tennessee 37219
(615) 252-2364

Attorneys for Defendant

CERTIFICATE OF SERVICE
I hereby certify that a copy of the foregoing is being forwarded via U.S Mail, to:

Eugene J. Podesta, Jr. and Clinton J. Simpson
BAKER, DONELSON, BEARMAN & CALDWELL
165 Madison Avenue, Suite 2000

N I s s s B e Y ..



5 = "‘ 'g'
R % S
gt N

IN THE CHANCERY COURT FOR THE STATE OF TENNESSEE
- SHELBY COUNTY, TENNESSEE

AIRSTREAM WIRELESS SERVICES, )

Plaintiff, ;
V. | ; No. CH-02-1441-3
US LEC OF TENNESSEE, INC., %

Defendant. ;

MEMORANDUM IN SUPPORT OF EMERGENCY MOTION TO DISSOLVE
TEMPORARY RESTRAINING ORDER AND TO DISMISS AND
RESPONSE IN OPPOSITION TO MOTION FOR CONTEMPT

Defendant US LEC of Tennessee, Inc. (“US LEC”) respectfully moves this Court
to dissolve the Temporary Restfaining Order (the “TRO”) issued by the Court on July 30, 2002.
As discussed in detail below, the Tgmporary Restraining Order issued by the Court should be ;
dissolved and Airstream Wireless Services’ (“Airstream”) Complaint should be dismissed
because: (1) The Tennessee Regulatory Authority, rather than this Court, has original jurisdiction
over the current matter pursuant to the express provisions of the Tennessee Telecommunic_:atiéns
Act of 1995; and (2) The TRO should not have been granted. Additionally, US LEC requests
that this Coﬁrt deny Airstreaﬁ’s~Motion for Contempt because the TRO ‘i's void for lack of
subjeét matter jurisdiction and, V alternatively, because Airstream has not attempted to
demonstrate any actual damages as a result of US LEC’s alleged contempt.

I. SUMMARY OF THE RELEVANT FACTS-

Defendant US LEC is a telecommunications service provider regulated by the

Tennessee Regulatory Authority (the “TRA”). US LEC operates pursuant to the Tariffs on file
with the TRA and subject to the rules and regulations promulgated by the TRA.

| On or about Apri1 11, 2002, US LEC entered into a contract with Airstream to

provide phone service, including long distance to international destinations. This contract



- _ ; é ‘::3
approximately 99.7% (as opposed to the no more than 10-15% represented by Airstream in
contract negotiations and the approximately 10% normal usage pattern) of all international calls
coming from Airstream Awere being made to international wireless telephones. See Motion to
Dissolve (“Motion”), Exhibit B, Affidavit of Michael Moeller (“Affidavit”) at J 7. This volume
of international wireleés traffic terminating at wireless telephones is extraordinary and fnuch
more expensive to US LEC than calls terminating at non-wireless (i.e. “land based”) telephones.
Id. at 6. Based on this call pattern, Airstream will dwe US LEC more than $80,000 for
international calls terminating at wireless telephones for{the month of July alone. US LEC will
incur charges of more than $400,000 for these same calls. See id. at | 11. Because thié unusual
call pattern indicates that there has been manipulation of the long distance traffic coming from
Airstream, US LEC terminated service to Airstream in accordance with the provisions of its
Tariffs and the rules of the TRA. Id. at 9

Prior to the filing of the Complaint in this matter, counsel for the parties began
discussing a resolution to this matter. See Motion, Exhibit A, ‘Affidavit of Stepheﬁ Shane Turley
(“Turley Affidavit”) at 2. On July 30, 2002, Airstream filed suit, asserting that this cause is, in
effect, a mere breach of contract claim and that US LEC terminated Airstream’s
telecommunications service for “invalid reasons.” See Verified Complaint. Although Airstream |
represented that it would give US LEC notice of any court proceedings it initiated, Airstream
sought a TRO before this Court without giving US LEC any notice. Id. at 3. Airstream was
granted a TRO by this Court on July 30, 2002. US LEC became aware of the Complaint and
TRO on July 31, 2002. Id. at ] 4.

Despite conversations with counsel for Airstream about US LEC’s reasons for
terminating service to Airstream and conversations about,the TRA’s original jurisdiction in this
matter, Airstream filed a Motion for Contempt on August 2, 2002. The Motion for Contempt
contains no discussion of the jurisdictional or fraud issues brought to the attention of Airstream

by US LEC and its counsel, nor does this motion meaningfully discuss actual damages sustained
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Tennessee Telecommunications Act of 1995 (the “Act™). 1995 Tenn. Pub. Acts, Ch. 408; Tenn.

Code Ann. § 65-4-123, et seq. In BellSouth Advertising & Publishing Corp. v. Tennessee

Regulatory Authority, 2002 WL 1473208 (Tenn.2002) (petition to rehear pending) (copy
attached), decided less than a month ago, a unanimous Tennessee Supreme Court reaffirmed
more than seventy years of case law regarding the plenary nature of the TRA’s authority éver
public utilities. In its opinion, the Tennessee Supreme Court, citing to clear and unambiguous
statutory language, noted that the Ge_neral Assembly has empowered the TRA to make and adopt
“‘fules implementing, interpreting or making specific the various laws which [the TRA] enforces
or administers.”” BellSouth, 2002 WL at * 7 (quqting and citing Tenn. Code Ann. § 65-2-102(2)
(Supp. 2001)). More significantly, the Tennessee Supreme Court also noted that the legislature
has stated that “‘[i]n addition to any other jurisdiction conferred, the [TRA] shall have the
original jurisdiction to investigate, hear and enter appropriate orders to resolye all contested
issues of fact or law arising as a result of the application of Acts 1995, ch. 408."” Id. at * 7
(quoting and citing Tenn. Code Ann. § 65-5-210/(a)(Supp. 2001)) (emphasis added). Both the
statute and the Tennessee Supreme Court’s BellSouth opinion make it unmistakably clear that
the Act specifically extended the‘T RA’s original jurisdiction to all matters involving applic'atvion
of the Act.

Tennessee case law and statutory law prior to the Act are replete with examples of the
TRA’s (and its predecessor’s) powers and jurisdiction, in the first instance, to resolve issues
regarding public utilities. The most significant example is Breeden v. Southern Bell Tel. & Tél./

Co. 199 Tenn. 203, 285 S.W.2d 346 (Tenn. 1955). In Breeden, citizens aﬁd taxpayers sued a

telephone company to obtain a mandatory injunction to require the telephone company to extend

service to their community and for discrimination because members of other communities ‘were
receiving service from the telephone company while they were not. Id. at 347. In denying the
issuance of the mandatory injunction, the Tennessee Supreme Court discussed the role of the

Railroad and Public Utilities Commission (one of the predecessors to the TRA) in this dispute



Id. at 348-349 (emphasis added). As a result of this holding, the plaintiffs’ case was dismissed.

See id. Breeden, cited with approval must recently less than a month ago, July 18, 2002, (see

Consumer Advocate Div. v. Tennessee Regulatory Authority, 2002 WL 1579700 (Tenn. Ct.
App. 2002) (no Rule 11 app’lication filed) (copy attached) ), made it clear that courts have no
jurisdiction in service disputes until the Commission (now TRA) makes the initial determination

about whether service should be provided. See also Tennessee Cable Television Assn v.

Tennessee Public Service Comm'n, 844 S.W.2d 151, 159 (Tenn. Ct. App. 1992) (citing Breeden

with approval); Chumbley v. Duck River Elec. Membership Corp., 203 Tenn. 243310 S.W.2d

453 (Tenn.1958)(citing Breeden for proposition that utility had no duty to extend its facilities to

plaintiff unless ordered to do so by the Commission which had subject matter jurisdiction in the
first instance).

Thus, through the plain language of the Act, Tennessee statute and Ten.nessee,Suprerhe
Court decree, it is clear that the TRA has practically plenary power over the public utilities, and

express original jurisdiction in telecommunications matters arising out of the Act.! BellSouth,

2002 WL at * 7. See generally, Consumer Advocate Div.‘ v. Greer, 967 S.W.2d 759, 762 (Tenn,
1998). The real purpose of Airstream’s action is to require US LEC (a regulated utility) to
provide telecommunications service to Airstream, despitq US LEC’s Tariffs and the TRA Rule
allowing termination of service under appropfiate circumstances. Although' characterized as a
breach of contract action by Airstream, the gravamen of this action necessitates a review of the

Act, the TRA Rules and Regulations governing Telephone Companies and the Tariff filed By

Defendant with the TRA. See Keller v. Colgems-EMI Music, Inc., 924 S.W.2d 357, 359 (Tenn.
Ct. App. 1996) (noting that in order to determine the gravamen, or real purpose of an action, the

court must look to the basis for which damages are sought). Yater v. Wachovia Bank of Georgia, :

N.A. , 861 S.W.2d 369, 372 (Tenn. Ct. App. 1993) (same). The TRA has original jurisdiction
over all of these issues. See Tenn. Code Ann. § 65-5-210(a)(Supp. 2001).

1. This matter “arises out of” the Act.
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industry. The legislature made it abundantly clear that in addition to all other authority

previously granted to the TRA, the Act expressly grants original jurisdiction to the TRA to hear

all matters of law or fact arising out of the application of the Act. See id. The General Assembly
\

obviously intended that the TRA, rather than the courts, apply its expertise in managing the .

transition of local telephone service from a monopolistic to a competitive environment. See

Tenn. Code Ann. §§ 65-4-123, 65-4-124. See generally :AST & T Corp. v. Iowa Utilities Bd.,
525 U.S. 366, 394-96, 119 S.Ct. 721, 737-38, 142 L.Eci.2d 834 (1999). Because this matter
unquestionably ariées out of the Act, the TRA, rather than this Court, has original jurisdiction
over this matter. Airstream’s attempt to characterize this matter as a breach of contract action
cioes not change the nature and context of the relief it is actually requesting.

2. This matter calls for the proper interpretation of TRA Rules and the
US LEC Tariff filed before the TRA.

TRA Rule 1220-4-2-.12 expressly provides that US LEC can terminate Airstream’s
service under certain circumstances:

1220-4-2.-12 REASONS FOR DENYING SERVICE

(1) Service may; (sic) be refused or discontinued for any of the
reasons listed below:

(a) In the event of customer use of equipment in such a
manner as to adversely affect the utility’s equlpment or the utlhty S
service to others.

(b) In the event of tampering with the equlpment
furnished and owned by the utility :

(¢c) For violation of or noncompliance with the
Commission’s Regulations Governing Service Supplied by
Telephone Utilities, or for violation of or non-compliance with the
utility’s rules on file with the Commission.

(d)  For failure to comply with 5municipal ordinance or
other laws

(e) For failure of the customer to permit the utility
reasonable access to its equipment.

o For nonpayment of bill.

As the affidavit of Michael Moeller demonstrates, US LEC terminated Airstream’s service for



See US LEC’s Tariff on file with the Tennessee Regulatory Authority.

US LEC’s justification for its termination of Airstream’s service falls squarely
within the province of the TRA’s authority. Whether US LEC complied with the provisions of
the TRA’s Rules and the provisions of its own Tariff specifically mentioned in the Rule is, in the

first instance, a question that must be passed upon by the TRA. Tennessee law is clear that as a

general rule courts must give great deference and controlling weight to an agency's interpretation

of its own rules. EDF, Inc. v. Tennessee Water Quality Control Bd., 660 S.W.2d 776, 781 (Tenn.

Ct. App. 1983) permission to appeal denied (Tenn. 1983); Costello v. Acco Transport Co., 33

Tenn. App. 411, 437, 232 S.W.2d 297, 308 (1949). The only limitation to the agency’s
interpretation occurs when the agency’s interpretation is plainly erroneous or inconsistent with

the regulation itself.? EDF Inc., 660 S.W.2d 776 at 781; Jackson Express, Inc. v. Tennessee

PSC, 679 S.W.?.d 942, 948 (Tmm. 1984). From this analysis, it logically follows that the TRA
must make a pronouncement as to the proper interpretation of the Rule in this circumstance
before a Court can determine whether or not that interpretation is appropriate. Moreover; the
legislature’s express grant of original jurisdiction over matters arising out of the application of
the Act compel this conclusion.

In sum, this matter should have been brought before the TRA rather than befbre
this Court. For this reason afone, the TRO should be dissolved and this Complaint should be
dismissed. The TRA Rules and Regulations afford Airstream ampleiopportunity to obtain an
Order from the TRA requiring US LEC to reactivate Airstream’s telecommunications servicé.3
Alternatively, this Court should dissolve the TRO, refuse to grant a preliminary injunétion and
stay all further proceedings until the TRA has ruled upon whether US LEC’s termination of

service was consistent with the TRA rules and its own Tariffs.

B. THE TEMPORARY RESTRAINING ORDER IN THIS MATTER SHOULD
BE DISSOLVED BECAUSE IT WAS IMPROPERLY GRANTED

Should the Court decide it has jurisdiction, the TRO should still be dissolved.

Under the Tennessee Rules of Civil Procedure, this Court has discretion to dissolve a temporary
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temporary restraining order are well-settled m Tehnesseé common law. Under these commoh
law maxims, an ex parte temporary restraining order should be dissolved where: (1) the plaintiff
cannot prevail on the merits; (2) the injunction has been improvidently granted; (3) the bond
amount is not sufficient; or (4) the plaintiff has misstated the case by misrepresenting or 0mit£ing

material facts. See generally Tennessee Jurisprudence § 46. US LEC contends that the TRO

should be dissolved for all of these reasons.

1‘. Airstream cannot prevail on the merits.

In seeking the TRO, Airstream has made no real attempt to show that it will
prevail on the merits. As noted above, the resolution of the issues in this matter requires an
interpretation of US LEC’s Tariffs, TRA Rules and consideration df US LEC’s belief that the
traffic pattern of Airstream’s calls is fraudulent. Because Airstream has not addressed these
issues at all in its pleadings, there is nothing before the Court indicating that Airstréam can
prevail on thé merits. Moreover, Airstream is incapable of disputing that 99.7% of its long
distance calls temﬁnate at international wivreless numbers. This percentage is so ovérwhelming_ly
high that it is prima facie evidence forcing the conclusion that US LEC’s termination of
Airstream’s service was justified, and clearly not in violation of its Tariffs or in breach of the
parties’ contract. For this rea§on, the TRO should be dissolved.

2. The injunction has been improvidently granted

US LEC asserts that the injunction was improvidently granted for several reasons.
First, Airstream’s counsel represented to US LEC’s in-house counsel that he would jnform him
before any legal action was filed or injunctipn sought so that US LEC could have counsel
present. This representation (though not required) and failure to comply casts a shadow of doubt
on the “good faith” intentions of Airstream. Had counsel for US LEC been present at a TRO
hearing (as contemplated), US LEC would have had the opportunity to address all of the issues
regarding jurisdiction prior to the issuance of the TRO. |

Additionally, as discussed more fully below, Airstream made several critical
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Finally, Airstream made no attempt to provide the Court with any analysis
regarding the traditional elements necessary' to obtain this type of extraordinary relief. In
asseésing a complainant’s entitlement to preliminary injunctive relief, four issues sh‘ould be
examined. These include: (1) the likelihood of irreparable harm to the complainant in the
absence of an injunction; (2) tﬁe relative hardships to be borne by the parties as a result 01; the
chancellor’s determination; (3) the likelihood of the comp“lainant’s ultimate success on the merits

of the lawsuit; and (4) the public interest to be served by the grant or denial of an injunction.

Riverside Park Realty Co. v. FDIC, 465 F. Supp. 305, 309-10 (M.D. Tenn. 1978); Smith v. City

of Manchester, 460 F. Supp. 30, 35 (Ed. Tenn. 1978). The allegations of the complaint

demonstrate Airstream’s inability to meet thiS standard.”

First, Airstream’s own allegations make it clear that it will not suffer irreparable
harm as a result of US LEC’s termination of service. In the Complaint, Airstream alleges that
reselling long di‘stance is just a portion of what the company does, noting that it is “a leader in ‘
wireless hardware and software development” and writes “software for wireless coﬁlmunications
in the medical, telecommunications and wireless fields.” See Verified Complaint at q 3
Reselling long distance is just “one of [Airstream’s] operations” and US LEC is just one‘"of the
carriers from which Airstream “purchaSes lé)ngi distance minutes.” Id. at 4. Th’us, from
Airstream’s own Complaint, it is clear that long distance service is not' Airstream’s main
business and US LEC is only one of the undisclosed number of long distance providers to
Airstream. Airstream does not attempt to explain why it cannot go into the market place and seek
services from another provider, nor does it seek to quantify what portion of its business is related
to long distance éervice. Thesé allegations are simply insufficient to establish that Airstream will
suffer irreparable harm as a result of Airstream’s termination of service.

Additionally, at the time of filing suit, Airstream was aware of the significant
costs associated with terminating calls at international witeless numbers. Airstream knew at the

time of filing the Complaint that US LEC was being required to pay a substantial amount of



the outstanding amoﬁx;ts to its providers and would be forced to absorb the cost of the traffikc
pattern in the future. The hérdship to US LEC far outweighs any hardships borne by Airstream.

Finally, if Airstream is intentionally or even unintentionally engaged in a
fraudulent scheme, the public interest is not being served as countless telephone customers ére
being defrauded. The TRO in this matter would literally force US LEC to knowingly participate
in a fraudulent scheme. Not bnly does such action jeopardize US LEC’s status before the TRA
and ability to operate, it also assures that more consumers will be harmed. The certain harm to
the public interest compels the dissolution of the TRO and denial of a preliminary injunction.

Had Airstream attempted to address any of these issues, it would have had to
advance positions that are not factually and legally supported. By not addressing these issues,
Airstream received unjust relief. The Court should correct this error.

3. The bond amount is not sufficient

Tennessee law is clear that the bond amount must propérly protect the interests of
the party to be enjoined. The Vpn’_mary concern of the Court in setting the amount of the bond
should be to ensure it is sufficient to cémpensate the enjoined party for any loss, expense or
damages caused by an improvidently issued injunction order, which includes feaéonable

attorneys’ fees. See generally Aluminum Workers Intl Union, Local 215 v. Consolidated

Aluminum_Corp., 696 F.2d 437 (6th Cir. 1982). See also South Cent. Tenn. R.R. Auth. v.

Harakas, 44 S.W.3d 912 (Term. Ct. App. 2000). If the bond amount.is found to be inadequate,

the court may increase the amount of the bond. See Standard Forms Co v. Nave, 422 F. Supp.

619 (E.D. Tenn. 1976).

In mandatory injunction matters, US LEC asserts that insufficiencies in the bond
are exac‘erbaged particularly when the relief forces a party to bear large economic consequences.
This matter is clearly an instance of an arduous mandatory injunction. As demonstrated by the
Affidavit of Michael Moeller a $2,500 bond does not even cover a half-day’s potential losses.

The costs to US LEC will be nearly 86 times this amount during the TRO period, and arguably



4, Airstream has misstated the case by misrepresenting or omitting
material facts. ‘

Airstream failed to present material facts to the Court in seeking the TRO.
Airstream, for example, did not mention the ﬁatul'e of the dispute and circumstances leading to
the termination of service, although it was well aware of US LEC’s reasons fof termination.
Rather than stating US LEC’s asserted reason for termination, Airstream merely alleges that its
sefvice was discontinued for “invalid reasons.” See Verified Complaint at | 9. Significantly,
although the Complaint references a phone call between the parties on July 24, 2002 (Verified
Complaint at { 10), the Complaint does not disclose what was discussed. Instead, Airstream
simply avers that there was a telephone conference and that Airstream’s understanding after the
call was that it would receive a rate change after 60 days notice. Id. at 9 1’0-11. The omission
of the conversation about the unusual traffic pattern is material and clearly intentional.

Moreover, Airstream did not mention or provide a copy of US LEC’s Tariffk on
file with the TRA and US LEC’s Imematiénal Tariff on its website, though both Tariffs are
expressly incorporated into the agreement between the parties. Airstream knew that its
terminationv was based on these Tariffs and should have: so informed the Court. These 'fariffs,
parcicularly the Tariff on file with the TRA, are part of the contract and formed the basis for
Airstream’s terminatikon. There is no reason for this omis‘fsion, and this omiésion should not be
excused by the Court.

Finally, Airstream’s fepre_sentations to the Court about theAamount of the bond
and the nature of the harm to US LEC is a critical and material omission. Airstream is well
aware that the cost associated with continued service to Airstream by US LEC would be far more
than $2,500 over a 14 day period. This issue, perhaps more than any other, speaks to the
improper nature of the TRO entered in this cause and the lack of material information provided
to the Court.

C. AIRSTREAM’S MOTION FOR CONTEMPT SHOULD BE DENIED.
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1. The TRO is facially void for lack of subject matter jurisdiction.

It is a well-settled rule in Tennessee that facially void injunctions I"nay be
disobeyed without penalty. Segelke v. Segelke, 584 S.W.2d 211, 214 (Tenn. Ct. App. 1978). An

injunction is facially void when the Court entering the injunction did not have subject matter

jurisdiction. See Aladdin Industries, Inc. v. Associated Transport, Inc., 45 Tenn. App. 329, 323
| S.W.2d 222, 229 (Tenn. Ct. App. 1958), cert. deniéd (Tenn. 1959). |

As argued above, the Act gives the TRA driginal Jjurisdiction over matters of fact
and law arising out of the application of the Act. T.C.A. 65-5-210(a) (Supp. 2001) Moreover,
the TRA has jurisdiction to pass over, in the first instance, issues related to its authority as
granted by the legislature. See id.; Bmlgq, 285 S.W.2d at 348-49. Because the grant of original
jurisdiction is clear and unambiguous, the Court’s exercise of jurisdi‘ption over this matter is void
and the TRO is facially void. Accordingly, even if US LEC failed to follow the TRO, suc'h
actions are not punishable by contempt. It also bears noting that adhering to the TRO would
require US LEC’s participation in a scheme it deems fraudulent.

2. Airstream has not demonstrated any actual damages as a result of US
LEC’s alleged contempt.

Even if the TRO in this matter is valid rather than void, Airstream’s Motion for
Contempt should still be denied. Under Tennessee law, the approﬁriate measure of
compensatory damages in a contempt action is actual loss. Stingray Clomputer Services, Inc., v.
McFarlane, 1993 WL 133235, * 5 (Tenn. Ct. App. 1993) (no Rule 11 petitipn filed). When the

claimed loss is loss of profits, the claim must be based on net profits rather than grdss profits.

American Bldgs. Co. v. DBH Attach., Inc., 676 S.W.2d 558 (Tenn. Ct. App. 1984). In order to

establish such loss, proof within a reasonable degree of certainty is required. Pinson & Assoc.,

Ins. v. Kreal, 800 S.W.2d 486 (Tenn. Ct. App. 1990). When such proof is not offefed, a party

may not recover for the alleged damages. See id.

Airstream has not attempted to quantify any amount of actual damages for lost



contempt. .Accordingly, there is no basis for awarding damages to Airstream'for US LEC’s
alleged contempt. Therefore, Airstream’s Motion for contempt should be denied.
III. CONCLUSION
For the reasons stated herein, US LEC respectfully requests thét the Court
dissolve the July 30, 2002 Temporary Restraining Order and dismiss this matter based on laék of
subject matter jurisdiction. Alternatively, USs LEC requests that the Court increase the bond in
this matter from $2,500 to $215,000. US LEC also requests that the Court deny Airstream’s

Motion for Contempt.

Respectfully submitted,

BOULT, CUMMINGS, CONNERS & BERRY, PLC
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Luther Wright, Jr. (No. 017626)
Chris L. Gilbert (N0.20093)

414 Union Street, Suite 1600
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IN THE CHANCERY COURT FOR THE STATE OF TENNESSEE
SHELBY COUNTY, TENNESSEE

AIRSTREAM WIRELESS SERVICES,

Plaintiff,

US LEC OF TENNESSEE, INC,,

)
)
)
V. | ) No. CH-02-1441-3
)
)
)
Defendant. )

{ .
EMERGENCY MOTION TO DISSOLVE TEMPORARY
RESTRAINING ORDER AND TO DISMISS

Defendant US LEC of Tennessee, Inc. (“US LEC”) reSpcctfully moves this Coqrt
to dissolve the Ternporafy Restraining Order issued by the Court on July 30, 2002 and to dismiss
the Complaint in this action for lack of subject matter jurisdiction.! In support of its motion,
US LEC states the following:

f (1) The Tennessee Regulatory Authority, rather than this Court, has origiflal

jurisdiction over the current matter pursuant to the express provisions of the Tennessee

Telecommunications Act of 1995;

) The temporary restraining order should not have been granted based on

the facts in this matter.
In supporc of this motion, US LEC relies on the following:

1. The Affidavit of Stephen Shane Turley attached hereto as Exhibit A;

2. The Affidavit of Michael Moeller attached hereto as Exhibit B; and
b 3. A Memorandum in Support of Emergency Motion to Dissolve Temporary
Restraining Order and to Dismiss and Response to Motion for Contempt - filed

contemporaneously herewith.
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WHEREFORE, premises considered, US LEC respectfully requests that this Court
dissolve the temporary restraining order issued on July 30, 2002 in this matter and dismiss the

complaint for lack of jurisdiction so that this matter can be properly heard before tgw Tennessee

i

Regulatory Authority.

Respectfully submitted,

BOULT, CUMMINGS, CONNERS & BERRY, PLC

o Tell]

Henry Walker (No.006272)
Luther Wright, Jr. (No. 017626)
Chris L. Gilbert (N0.20093)
414 Union Street, Suite 1600
P.O. Box 198062

Nashville, Tennessee 37219
(615) 252-2364

- Attorneys for Defendant
CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing is being forwarded via Facsimile and
U.S Mail to: '

Bugene J. Podesta, Jr. and Clinton J. Simpson
BAKER, DONELSON, BEARMAN & CALDWELL
165 Madison Avenue, Suite 2000

- Memphis, TN 38103

%
on this the (07/ day of August, 2002.

Luther Wright, Jr. 7



